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How Glidden is growing with the 
8'2-billion-dollar paper industry 


With constantly growing demand, the future of the paper 
industry is bright. As is that of suppliers such as Glidden. 


A soybean derivative from our Chemurgy Division, 
called Alpha Protein, helps coat printing papers for 
better full-color reproduction. This and other Glidden 
soybean products are used in making everything from 
cartons to most of the wallpaper produced in the 
United States. 

The whiter, lightweight papers seen in magazines, 
and elsewhere, probably contain Zopaque titanium 
dioxide produced by the Chemicals-Pigments- Metals 
Division. This pigment is also used in glassine, wax and 
other treated papers. The paper industry comes to this 
Division for Cadmolith red and yellow color pigments, too. 


Still another Division (Glidden Southern Chemical) 
makes rosins for paper sizing to fill pores, stiffen or 
glaze paper surfaces. In turn, Southern Chemical is 
an important customer of the paper industry — 
using by-products of paper manufacturing to produce 
terpene chemicals. 

Eye-catching labels and attractive packaging benefit 
from special varnishes and lacquers developed by the 
Paint Division which also makes special inks for 
printing posters. 

These are examples of how Glidden is serving the 
81-billion-dollar— and constantly expanding — paper 
industry. And this is typical of the way Glidden grows 
with the growth industries it serves—through helping 
improve products, reduce their cost or develop new ones. 


SOUTHERN CHEMICAL 


Naval Stores; 
Terpene Chemicals; Resins 


CHEMURGY 


Soybean Derivatives; 
Grain Merchandising 


PAINTS 


For Consumers; Product Finishes; 
Industrial Maintenance; All Surfaces 


CHEMICALS - PIGMENTS - METALS 


Pigments and Metal Powders 
for Industry 


DURKEE FAMOUS FO00S 


For Food Processors 
Restaurants; Consumers 











For the Busy Attorney... 


Helpful Income and Principal Statements 
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Die many busy attorneys, you may be occupying your time unnecessarily 
with the details of keeping accurate records of security transactions and 
income collections. 


This need not be, because, as part of our CUSTODY SERVICE, we furnish the 
statements pictured above which describe all these transactions in detail. 


Chronologically arranged, these statements facilitate the preparation of 
fiduciary accounts and income tax returns, and result in saving many valuable hours. 


Our booklet, “The Care of Your Securities,” which describes the service, 
will gladly be furnished on request. 


CSG UARANTY TRUST COMPANY 
OF NEw YORK 


Capital Funds in Excess of $400,000,000 


140 BROADWAY, NEW YORK 15 
Fifth Avenue at 44th St., N. Y. 36 * Madison Avenue at 60th St.,N. Y.21 © 40 Rockefeller Plaza, N. Y. 20 
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THE NEW COMPLETELY REVISED SECOND EDITION OF 


SECOND 
EDITION 


SECOND 
EDITION 








America’s Finest Work on Trusts 


by America’s 
Foremost Trust Authority 


SPECIAL FEATURES 


OMPLETELY revised and brought 


up to date. 


Five volumes compared to the four of 
the old edition; 4056 pages compared to 
2981. 

e Annual up-keep service by the author 
himself. 

e The treatise is accepted authority, cited 
repeatedly by the highest state courts, the 
federal district courts, courts of appeal, 
and the Supreme Court of the United 
States. 

e Over 20,000 cases are cited in the revi- 
sion, compared to about 12,000 in the first 
edition. 

e As a new feature, statutes of all the 
states, federal statutes, and English stat- 
utes bearing on the subject have been cited 
and discussed in the revised edition. 


e Professor Scott himself reconsidered 
every statement of legal principle, every 
analysis of doctrine, every authority relied 
upon, in preparing this completely revised 
second edition. 


e Professor Scott is at present engaged as 
Reporter in revising the Restatement of 
Trusts for the American Law Institute. 
His treatise, which parallels the organiza- 
tion of the Restatement, provides his 
analysis and explanation of its rules and 
up-to-date annotations to the Restatement 
for every state. 


e Bound in attractive and durable red 
Fabrikoid, with gold lettering, the book 
is printed on high grade paper in a pleas- 
ing and eminently readable type. 


@ Detailed index, table of cases, and table 
of statutes. 


The new second edition of Scott on Trusts adds to the outstand- 
ing features of the first edition a detailed analysis of the important 


developments of the last seventeen years, making the treatise an 
up-to-date authority of unsurpassed value. 


Law Book Department, LITTLE, BROWN & CO. 
34 Beacon Street, Boston 6, Mass. 


Please send me the 5-volume second edition of Scott ON 
Trusts for 30-day free examination. I will either return 
the set at the end of the trial period or 


(C) send check for $100, less 6% cash discount, in full payt. 
(C1 send check for $10 and balance at rate of $10 monthly. 


Name 

















Address 








Signed 
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P. PHILIP LACOVARA .......... Managing Editor | ings tower over ‘the city of Dallas where the 
WILLIAM M. BRADNER Associate Editor | American Bar Association held its 79th an- 
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ere Oe | students; and the Southwestern Legal Cen- 
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Audit Bureau of Circulations held annually in Dallas in early October. 
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On the fair grounds stands the $1,200,000 
Hall of State, erected by Texas in com- 
memoration of her heroes as part of the 
1936 centennial program. Later leased to 
the city, it now houses the Dallas Historical 
Society, where the Texana Reference 
Library and Archives are open to qualified 
students. . . . Dallas’s 22 commercial banks 
have total deposits over $1,975,000,000, of 
which $1,688,000,000 is in the three largest 
banks. These three operate common trust 
funds for their smaller trust accounts. 
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Courtesy Braniff International Airways 
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PRO BLEMS 
in Washington? 


When you 
have fiduciary 
or other 
financial 
problems in 
the Nation’s 
Capital that 
require 
prompt, 
careful 
action, call on 
American 
Security. 

We will be 
happy to 
serve you. 





American Security 


& TRUST COMPANY 


Daniel W. Bell, President 
Washington, D. C. 


Member Federal Deposit Insurance Corporation 
Member Federal Reserve System 











MERCHANTS 


The bank that thinks 
FIRST of YOU 


When you or your customers have 
business to transact in this area, 
remember that FIRST and 
MERCHANTS will appreciate the 
opportunity to provide — 
Personal Attention 
Efficient Handling 
Fast Follow-Through 
We have an exceptionally fine in- 
vestment department, experienced 
trust officers and complete bank- 
ing facilities. 
We invite you, your customers 
and friends to use these facilities. 


First MERCHANTS 


NATIONAL BANK OF RICHMOND 


Member Federal Deposit Insurance Corp. 
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Pennsylvania Plans First 
Trust Training School 


A Trust Training School will be held 
by the Pennsylvania Bankers Association 
for the first time next summer. It will 
be on the campus of The Pennsylvania 
State University June 23-29, and will be 
sponsored jointly by the PBA Trust Di- 
vision and The Pennsylvania State Uni- 
versity, through its College of Business 
Administration. The Director will be 
William E. Abel, vice president and 
trust officer, Barclay-Westmoreland Trust 
Co., Greensburg, who is chairman of 
the PBA Trust Education Committee. 


The school will be a continuous educa- 
tional feature of the Trust Division pro- 
gram, and the curriculum will follow a 
three-year cycle with different phases of 
trust department functions covered each 
year. The Trust Education Committee 
plans to concentrate on trust operations 
in the 1957 School—covering primarily 
orientation, accounting, file procedures, 
real estate and mortgage operations, and 
vault procedures. 

A prerequisite for registrants will be 
one year’s experience in banking, either 
commercial or trust, or its equivalent, 
the committee reports. Due to the ample 
educational facilities offered by Penn 

















Charleston’s Oldest Financial Institution 


COMPLETE TRUST SERVICE 








aU ania 


THE KANAWHA 
VALLEY BANK 


CHARLESTON, W. VA. 
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State officials, the registration of siu- 
dents will not be limited. 


A AA 


Bank Women Elect Bee Bush 
Mrs. Bee Bush, 


vice president, V al- 
ley National Bank, 
Phoenix, was elect. 
ed president of the 
National Associa- 
tion of Bank Wom. 
en at its Annual 
Convention in 
Minneapolis last month. Other officers 
elected were: 


BEE BUSH 


Vice President: Miss Iweta Miller. 
assistant vice president, First City Na. 
tional Bank of Houston. 


Recording Secretary: Miss  Evva 


Shaw, assistant trust officer Valley Na- 
tional Bank, Phoenix. 
Corresponding Secretary: Mrs. Ruby 


H. Condron, assistant cashier, The Bank 
of Douglas, Phoenix. 

Treasurer: Mrs. Evelyn B. Wirebaugh, 
auditor, Miami Beach First National 
Bank. 

A & DB 


Estate Planning Council 
Activities 


The fall season saw the resumption of 
meetings of a few Estate Planning and 
Life Insurance Trust Councils, reported 
to T. & E. as follows: 


Indianapolis—*‘Estate for the 
was discussed at the Sep- 


Gibbs Me- 


Baltimore attorney and co-edi- 


Plan 
Businessman” 
tember 17 meeting by W. 
Kenney, 
tor of Taxes and Estates. 


Des Moines—A round-table discussion 
formed the program of the September 
10 meeting. Subject: “My most signifi- 
cant comment or question about Estate 
Planning.” 

El Paso—“Necessity of Wills” 
presented by George E. Ray, former at- 
torney for the U. S. Board of Tax Ap- 
peals, Washington, D. C., and university 
lecturer. 

Woodstock, Vt.—The Fall Meeting ol 
the Vermont Estate Planning Council 
heard an address on “Our Responsibili- 
ties” by Boston attorney Paul B. Sargent. 


A A A 


@ The Executive Committee of the Trust 
Division, American Bankers Association, 
has given permission to the Committee 
on Trust Information to change its name 
to Committee on Relations with the Pub- 
lie. 
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BORDERLINES — OF TWO KINDS — CONSTI- 
TUTED THE DOMINANT theme of the Probate 


and Trust Law Divisions' program at the 
annual meeting of the American Bar Asso- 
ciation in Dallas. Geographical borders 
were conSidered by one speaker generally 
inappropriate and ineffective as a limita- 
tion on the right of a non-resident testa- 
tor to choose the state for probate of his 
will. The shadowy borderline between men- 
tal competency and incompetency creates 
serious problems in the management of 
property, solutions of which were sought 
by two other Speakers...The papers and re- 
ports submitted to the convention are pub- 
lished herein. 


FIDUCIARY ACCOUNTS AND EARNINGS reached 
anew high in national banks with gross 
trust income of $103 million and 214,383 
fiduciary accounts at the end of 1955, 
according to the 1955 Report of the Comp- 
troller of the Currency. Aggregate li- 
abilities of the 1,480 trust departments 
under the Comptroller's jurisdiction were 
$37.2 billion as of Dec. 31, 1955...... 
Agency and custody-type accounts showed a 
decrease in number from 78,000 five years 
prior, and from 82,000 at the end of 
1954 to 74,832 as of Dec. 31, 1955. Aggre- 
gate liabilities of trust departments 
declined from $48 billion at Dec. 31, 1954 
to $37 billion at 1955 year-end, primar- 
ily due to change of a major national bank 
to state charter, and some reclassifica- 
tion of custody accounts previously listed 
in trust totals.....e..e....eCommon Trust 
Fund totals were shown for the first time 
in the Comptroller's report which re- 
Ported assets of $542 million in 105 
national bank Funds. Further data and 
breakdowns by states will be published in 
the next issue......The annual report of 
ithe F.D.I.C. shows earnings of trust de- 
partments in all insured banks at a new 
high total of close to $282 million in 
51955 compared with $246 million a year 


Sele SANA ten 





Bbefore, and more than double the $120 
Million figure in 1945. 


OcroBer 1956 


FINAL REGULATIONS ON PENSION AND OTHER 
EMPLOYEE benefit plans have been issued by 
the Commissioner of Internal Revenue. One 
important departure from the earlier pro- 
posed regulations is the requirement of 
permanency in profit-sharing plans for 
which tax-exempt status is sought. Al- 
though agreeing with the courts that a 
definite predetermined formula for contri- 
butions to such a plan is not necessary, 
the Commissioner emphasizes that a single 
contribution will not suffice...Another 
provision applicable to profit-sharing 
plans adopted by many banks, which permit 
employees to elect to take cash, considers 
these employees covered only if they elect 
to have their shares retained in the 
profit-sharing trust...The Regulations 
will be analyzed in a subsequent issue. 


THE NATURE OF COMPANIES AND WORTH OF IN- 
VESTMENT HOLDINGS are being continually 
changed by the march of science. As the 
president of Colgate-Palmolive Co. recent- 
ly remarked, 70% of their income now de- 
rives from products not in existence ten 
years ago and like experience is expected 
in coming years. Adger Johnson, president 
of National Carbon Co., stated at opening 
of the company's Parma Laboratories that 
scores of future new products can be de- 
veloped by the scientific ability to re- 
arrange molecular and even atomic struc- 
ture of materials. The new techniques in 
molecular, atomic and sub-atomic science 
are making it difficult to classify the 
fields in which a company operates, as 
demonstrated by the fact that about half 
the 1955 net income of Union Carbide & 
Carbon is from products not available fif- 
teen years ago. This pattern is spreading 
and intensifying, while technical obso- 
lescence of productive machinery also as- 
celerates....These developments, along 
with the change in company complexions 
through mergers, call for increasing re- 
sourcefulness on the part of professional 
investors and make their services ever 
more essential to the investing public. 
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GIFTS TO MINORS ARE SLATED FOR FURTHER 
IMPETUS as a result of the adoption of a 
Uniform Gifts to Minors Act by the Nation- 
al Conference of Commissioners on Uniform 
State Laws at its recent annual session 
in Dallas. Inspired in considerable degree 
by the Model Gifts of Securities to Minors 
Act sponsored by the New York Stock Ex- 
change and Association of Stock Exchange 
Firms (enacted by 13 States and District 
of Columbia in the past two years), the 
Uniform Act extends this simple mechanism 
for making gifts to minors of money as 
well as securities. Unlike the Exchange 
Act too, the new proposed legislation per- 
mits the designation of a trust department 
as custodian and the payment of compensa- 
tion to a custodian other than the donor. 
(See p. 894.) 


ESTATES SHOULD BE GIVEN THE OPTION OF 
PAYING FEDERAL TAXES over a period up to 
ten years where the estate consists large- 
ly of investments in a closely held busi- 
ness. This recommendation by the Presi- 
dent's Cabinet Committee on Small Business 
is one of many listed for study by the 
Joint Committee. on Internal Revenue Tax- 
ation headed by Senator Harry F. Byrd. A 





list of 262 recommendations for changes in 
the income tax law has been submitted by 
the American Institute of Accountants, in- 
cluding reexamination of: capital gains 
treatment, status of pension plans (par- 
ticularly for the self-employed), fluctu- 
ating incomes, personal deductions — all 
with a view to eliminating special pro- 
visions and discriminations. 


COMPUTER SERVICE CENTERS ARE SPRINGING 
up to meet the needs of the smaller firms 
that can make good use of computers but 
can't afford to operate their own. At 
least five types are available: computer 
owners who rent unused time; punch card 
centers that have expanded to include com- 
puter service; consultants who also own 
computers; service centers operated by 
manufacturers; and college and university 
service and research centers...For exam- 
ple, 24 banks are currently using IBM ser- 
vice bureaus for part of their accounting, 
and 350 banks are using IBM equipment. The 
company considers the following to be its 
major banking applications: accounting for 
Installment loans, Mortgage loans, Sav- 
ings, Personal checking, Personal trust 
and Corporate trust. 





Eaton Heads CPAs 


Marquis G. Eaton, CPA, partner of 
Eaton & Huddle, San Antonio, Tex., was 
elected president of 
the American In- 
stitute of Account- 
ants at its 69th 


of the CPA by 


Tacoma. 


Seattle last month. 
Mr. Eaton is past 
president of the 
Texas Society of 
Certified Public 
Accountants, the San Antonio Chapter 
of the Society, and the Southern States 
Accounting Conference. He has also 
served as president of the Oklahoma 
City Chapter of the Oklahoma Society 
of CPAs. He is a graduate of New York 





MARQUIS G. EATON 


Committee on Estate Planning. The role 
of the lawyer was developed by F. A. 
LeSourd of Seattle; 
officer by Harvard Palmer. vice presi- 
dent of Seattle-First National Bank; that 
Robert T. 


annual meeting in A A A 


Traylor New President of 
American Society of C.L.U.s 








Robert L. Woods, C.L.U., general 
agent for Massachusetts Mutual Life in 
Los Angeles, was elected secretary by 
the customary mail ballot. Frederick W. 
Floyd, C.L.U., manager in Philadelphia 
for Life Insurance Company of Virginia, 
was re-elected treasurer. 


that of the trust 


Knight of 


Mr. Traylor has been president of the 
Boston Life Underwriters Association, 
of the Boston General Agents and Man 
agers Association, of the Indianapolis 


Fitzhugh Tray- General Agents and Managers Associa- 
lor, C.L.U.. of In- tion, and vice president of the Indiana 
dianapolis, who _ State Life Underwriters Association. He 


has been with 
Equitable 
for 34 years, be- 
came the 13th 
President of the 


was Chairman of the first C.L.U. Insti- 


Society tute at the University of Connecticut. 


Membership in the American Society. 
stands at 3,984, more than double the 








University School of Commerce, Ac- 
counts and Finance. 

Elected vice presidents were William 
S. Deeming, CPA, Chicago; Louis H. 
Penney, CPA, San Francisco: Donald P. 
Perry, CPA, Boston: and R. Warner 
Ring, CPA, Miami: and as treasurer. 


John B. Inglis, CPA, New York City. 


One of the sessions was devoted to 
Estate Planning, with Edward J. Mc- 
Devitt of Boston presiding in his ca- 
pacity as Chairman of the Institute’s 
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American Society 
of Chartered Life 
Underwriters at the annual meeting of 
the Society's membership in Washing- 
ton on September 26. 

DeVol, C.L.U., general 
agent in Philadelphia for National Life 
of Vermont, was elevated to first vice 
president, and William H. Andrews, Jr., 
C.L.U., manager in Greensboro, N. C. 
for Jefferson Standard, was raised to 
second vice president. 


FITZHUGH TRAYLOR 


Eugene C. 


membership of seven years ago. 
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ILLINOIS TRUST SCHOOL GRADUATES 26 


The 11th annual Trust Development 
School of the Illinois Bankers Associa 
tion which met on the Chicago campus 
of Northwestern University August 5-22, 
graduated 26 bankers. The men came 
from Missouri, Texas, Pennsylvania, 
Iowa, Ohio and Florida, as well as Ill: 
nois. 
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A Message to Lawyers 


whose clients may need more than 
4 conventional Custody Service... 


; ... who would benefit by organized and consistent 
| guidance in the management of their investments. 


Our Advisory Custodian Service offers just such 
guidance. For it provides research and analysis, periodic 
reviews and continuing supervision of all securities 
deposited with us. 


i Each account is handled on an individual basis. We 
nV nee — 

W. have no pattern of “standard” investment policies. The 
hia 
nia, 


officer who handles an individual’s account serves as 
his personal representative to the end that each rec- 


the ommendation we submit will meet—as well as we can 
7 judge—your client’s particular requirements. 

lis 

cia. We'd be happy to talk with you about our Custody 
— and Investment Services...and how they may help you 
nsti- with investment problems. Call on us at any time. 


iety. 
the 





3 IRVING TRUST COMPANY 


ment One Wall Street, New York 15, N.Y. 

ocla- 

mpus Capital Funds over $127,000,000 Total Assets over $1,500,000,000 

= WituraM N. Enstrom, Chairman of the Board Ricuarp H. West, Presiden: 
ca q . . . 

ania, Epwarp J. Vertcu, Vice President in Charge, Personal Trust Division 

Illi- 4 MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
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Proceedings of 


PROBATE AND TRUST LAW DIVISIONS 


American Bar Association, Dallas; 


HE SECTION OF REAL PROPERTY, PRO- 

bate and Trust Law held its an- 
nual meeting in Dallas, on August 
27-29, 1956, during the American Bar 
Association’s 79th annual convention. 
An estimated audience of more than four 
hundred attorneys and judges—gathered 
in the Roof Garden of Hotel Adolphus— 
heard learned papers on a variety of 
timely topics. The Committee reports 
made available to those in attendance 
also contained a wealth of valuable re- 
search material as well as practical aids. 


The first session on Monday afternoon 
was devoted to the program of the Real 
Property Law Division, whose Director, 
Robert H. Frazier of Greensboro, N. C., 
presided. The three papers and reports 
of the Division’s committees are printed 
separately. 





WILLIAM A. LANE EDWARD C. KING 


On Tuesday morning, following the 
traditional breakfast for officers and 
committee members numbering nearly 
one hundred, the Probate Law Division 
presented its program under the guid- 
ance of Director J. Stanley Mullin of Los 
Angeles. The increasingly important and 
vexing question of “Permitting a Non- 
resident to Choose the Place of Probate” 
was discussed with good humor by Miss 
Alice M. Bright of Chicago. Then Judge 
Frank L. McAvinchey of the Probate 
Court in Flint, Mich., set the stage for 
the next day’s feature by describing the 
plight of “The Not-Quite-Incompetent 
Incompetent.” Former Probate Judge 
and now Assistant Attorney General of 
the United States Victor R. Hansen re- 
viewed the principles governing the val- 
idity of “Holographic Wills.” 


The final session on Wednesday morn- 
ing was given over to the Trust Law 
Division, with Director Joseph Tracht- 
man of New York in the chair. James 
O. Wynn of New York, developing the 
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a 


JOSEPH TRACHTMAN PAUL E. BASYE 


problem raised by Judge McAvinchey, 
posed a number of possible solutions for 
“A Vacuum in Our Law’—the manage- 
ment of property of persons in the 
twilight zone between competency and 
incompetency. The closing speaker was 
James B. Lewis of New York, who pre- 
sented a detailed analysis of the practical 
and tax considerations of “Trusts in 
Divorce Settlements.” 


At this session, the Section elected its 
officers for the ensuing year, as follows: 


Chairman: Edward C. King, Boulder, 
Colo. 


Vice Chairman: Joseph Trachtman, 
New York 

Secretary: William R. Dillon, Chicago 

Vice-Chairmen and Divisional Direc- 
tors: 


Real Property—Paul E. Basye, Bur- 
lingame, Cal. 


Probate — J. Stanley Mullin, Los 
Angeles. 


Trust—Carl F. Schipper, Jr., Boston. 


Section Delegate to House of Dele- 
gates: William A. Lane, Miami, Fla. (re- 
tiring Chairman) 


Members of Council (term expiring 
1960): Robert H. Frazier, Greensboro, 
N. C.; Charles F. Grimes, Chicago. 


(The Probate and Trust Law Divi- 
sions’ proceedings are published herein, 


pp. 865-950.) 


J. STANLEY MULLIN 


CARL F. SCHIPPER, JR. 
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Maxwell Heads American Bar 


David F. Maxwell of Philadelphia 
was elected the 80th President of the 
American Bar Association at its an. 
nual meeting in August. Mr. Maxwell 
was chairman of the Association’s pol- 
icy-making body, the House of Delegates, 
from 1952 to 1954. 
He served as State 
Delegate from 
Pennsylvania from 
1944 to 1952 and 
was chairman of 
the Unauthorized 
Practice of Law 
Committee from 
1943 to 1946. Dur- 
ing the past year he served as a member 
of the National Conference of Lawyers 
and of the Trust Division of the Amer. 
ican Bankers Association. 





Davip F. MAXWELL 


In addition to heading the American 
Bar Association Mr. Maxwell also is 
president of the American Bar Founda. 
tion, a non-profit organization which 
carries on an extensive program of 
legal research. 

A practicing attorney in his home 
state and city for over 30 years. he 
served as a member of the Task Force 
on Legal Services and Procedure of the 
Hoover Commission on the Organiza- 
tion of the Executive Branch of the Gov- 
ernment. He is a member of the Board 
of Governors of the Philadelphia Bai 
Association, and has served as a men: 
ber of the executive committee of the 
Pennsylvania Bar Association, and as 
co-chairman of the National Conference 
of Lawyers and Certified Public Ac- 
countants. 

Mr. Maxwell is now serving on the 
Alumni Board of The Wharton School 
of The University of Pennsylvania. He 
received his B.S. and LL.B. degrees 


from that University. 


A A A 
@ The attention of the editors has beet 
directed to the availability of a copy of 
Ancient, Curious and Famous Wills by 
Virgil M. Harris. In 1912, when this 
volume was published, he was a membe! 
of the St. Louis Bar and trust officer 0 
Mercantile Trust Co., and he filled the 
book with a wealth of fascinating m@ 
terial — both humorous and serious — 
including excerpts from the wills @ 
many famous Americans. The book ha 
long been out of print and this copy 


priced by the present owner at $25. If : 


interested, write TRUSTS AND ESTATES. 


@ Marshall A. Case, vice president of tht F 
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Portland office of BANK OF CALIFORNIA fF 
N. A., has been appointed State Super # 


intendent of Banks of Oregon. 


TRUSTS AND Estat? 
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Permitting a Non-Resident to 


Choose Place of Probate 


HE UNITED STATES SUPREME COURT 

has long and consistently recognized 
that each state has the power to control 
the disposition of all property, real or 
personal, located within its borders. In 
Pullman’s Palace Car Co. v. Pennsyl- 
vania, 141 U.S. 18 (1891) the Court 
said: 

“No general principles of law are 
better settled, or more fundamental, 
than that the legislative power of 
every state extends to all property 
within its borders, and that.only so 
far as the comity of that state allows 
can such property be affected by the 
law of any other state. The old rule, 
expressed in the maxim mobilia se- 
quuntur personam, by which personal 
property was regarded as subject to 
the law of the owner’s domicil, grew 
up in the Middle Ages, when movable 
property consisted chiefly of gold and 
jewels, which could be easily carried 
by the owner from place to place, or 
secreted in spots known only to him- 
self. In modern times, since the great 
increase in amount and variety of per- 
sonal property, not immediately con- 
nected with the person of the owner, 
that rule has yielded more and more 
to the lex situs, the law of the place 
where the property is kept and used.” 
(at p. 22—italics added) 


This decision is extremely important 
to the present discussion. It recognized 
that the doctrine of mobilia sequuntur 
personam was of diminishing importance 
in the modern world; it recognized that 
the doctrine was never binding upon 
the states except as a matter of comity; 
and it firmly established the right of 
each state to control the property within 
its borders, unaffected by the law of any 
other state. 


The Pullman case was followed by a 
series of decisions in which the court 
sustained the application of the law of 
the situs of the property and rejected 
the doctrine of mobilia’ sequuntur per- 
sonam as controlling: New Orleans v. 
Stempel, 175 U.S. 309 (1899) ; Bristol 
v. Washington County, 177 U.S. 133 
(1900) (tax cases); Wheeler v. New 
York, 233 U.S. 434 (1913); and Iowa 
v. Slimmer, 248 U.S. 115 (1918). Iowa 
asked: for leave to file an original bill 
in the Supreme Court to enjoin the 
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ALICE M. BRIGHT 
Chicago, Illinois 


Minnesota courts from proceeding with 
the probate of the estate of Slimmer, a 
deceased domiciliary of Iowa. The bill 
charged a conspiracy between decedent 
and his son to defraud Iowa of personal 
property taxes which decedent had 
failed to pay during at least five years 
prior to death, and the decision leaves 
little doubt that the charge was well- 
founded. Nevertheless, the United States 
Supreme Court refused to enjoin the 
Minnesota proceedings and dismissed 
the bill, saying: 


“Substantially the whole of dece- 
dent’s estate consisted of notes and 
bonds. Under an arrangement which 
had been in force for five years or 
more, these securities were, at the 
time of his death, in Minnesota in the 
custody and possession of an agent 
resident there. Minnesota imposes in- 
heritance taxes, and its statutes pro- 
vide ... that no transfer of the prop- 
erty of a non-resident decedent shall 
be made until the taxes due thereon 
shall have been paid. Regardless of 
the domicile of the decedent, these 
notes and bonds were subject to pro- 
bate proceedings. in that State and 
likewise subject, at least, to inheri- 
tance taxes ... But even if decedent 
was not domiciled in Minnesota, its 


ute property located there according 
to the terms of the will applicable 
thereto, or to direct that it be trans- 
mitted to the personal representative 
of the decedent at the place of his 
domicil, to be disposed of by him.” 
(pp. 12-121) 


Thus in an extreme situation, the 
United States Supreme Court unequivo- 
cally held that each state has the right 
to administer assets owned by a non- 
resident physically located within its 
borders and that the courts of the United 
States cannot interfere with this right. 


Similar principles have been enunci- 
ated in disputed domicile cases: Baker 
v. Baker, Eccles & Company, 242 U.S. 
394 (1917): Riley v. New York Trust 
Co., 315 U.S. 343 (1942). In the Baker 


case, the Court said: 


“It is the fundamental contention of 
plaintiff in error that the personal es- 
tate of an intestate decedent is a legal 
unit, having its situs at the owner’s 
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domicile, that the title to the whole of 
it, wherever situate, is vested in the 
duly qualified domiciliary administra- 
tor, and not in the distributees, and 
that its distribution is governed by 
the law of the domicile of the de- 
ceased owner. Wilkins v. Ellett, 9 
Wall. 740, 108 U.S. 256. Conceding 
that such is the general rule of law, 
it is so not because of any provision 
of the Federal Constitution, but only 
because the several States, or most of 
them, have adopted it from the com- 
mon law into their respective sys- 
tems.” (p. 400, italics added) 


The court went on to say: 


“No State need allow property of a 
decedent to be taken without its bor- 
ders until debts due to its own citi- 
zens have been satisfied; and there is 
nothing in the Constitution of the 
United States aside from the full faith 
and credit clause to prevent a State 
from giving a like protection to its 
own citizens or residents who are in- 

_ terested in the surplus after payment 
| of debts.” (p. 401) 


| These decisions make it plain that 
each state may control the disposition of 
| property located within its borders and 


| that no state is bound, by any provision , 
of the Federal Constitution, to recognize 


| the law of the domicile of the owner as 
court had the power either to distrib- 


controlling. 


Without Benefit of Statute 


In discussing the present problem 
the decisions of the United States Su- 
preme Court must be kept in mind as 
the declaration of the area within which 
each state may properly legislate. It has 
generally been recognized by the various 
states that the law of the domicile of the 
testator determines the validity and in- 
terpretation of a will in so far as it dis- 
poses of personal property. The doctrine 
grew up because in fact a testator usual- 
ly does contemplate the law of his domi- 
cile in drafting his will. There has, how- 
ever, always been an exception to this 
rule: that if the testator clearly intended 
the laws of another jurisdiction to apply, 
the laws of that jurisdiction rather than 
the law of domicile will govern his testa- 
mentary disposition. Thus in Harrison 
v. Nixon, 9 Pet. 483, 9 L. Ed. 201 
(1835), Justice Story said: 


ee) 
> 
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“In regard to personalty, in an es- 
pecial manner the law of the place of 
testator’s domicile governs in the dis- 
tribution thereof and will govern in 
the interpretation of wills thereof, un- 
less it is manifest that the testator 
had the laws of some other country in 
his own view.” (at p. 504, italics add- 
ed) 

This paper was undoubtedly precipi- 
tated by the controversy which has de- 
veloped over statutes adopted in notably 
New York and Illinois which permit a 
non-resident testator to direct that the 
law of New York or Illinois shall govern 
the disposition of his personal property 
located there. It is interesting, therefore, 
to find that back in 1907, without the 
benefit of any statute, the Texas courts 
recognized the right of a testator to do 
precisely that, applying the exception to 
the general rule noted by Justice Story, 
and holding that an Illinois decedent 
intended Texas law to control [the ques- 
tion being the right of the beneficiary to 
terminate a trust]. Lanius v. Fletcher. 


101 S.W. 1076 (1907, Tex.). 


A similar result was reached by the 
Supreme Court of Washington in 1923, 
again without the benefit of any statute, 
in In re Chappell’s Estate, 218 P. 684. 
Here the decedent died intestate, a resi- 
dent and domiciliary of California, leav- 
ing a large amount of personal property 
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physically located in Washington. In the 
will he described himself a resident of 
Washington (although he was in fact 
domiciled in California) and appointed 
residents of Washington as executors 
and trustees. A son of the decedent sued 
to have the assets released from the trust 
and distributed to the intestate heirs on 
the ground that the trust provisions vio- 
lated the California rule against perpe- 
tuities — which they did in fact. The 
Court, determining that public policy re- 
quired that the intent of the testator be 
carried out, concluded that the testator 
intended his estate should be adminis- 
tered according to the laws of Wash- 
ington. 


Statutory Basis 


In 1918 New York adopted Section 47 
of its Decedent Estate Law in its pres- 
ent form. That statute provides in part 
as follows: 


“Whenever a decedent, being a citi- 
zen of the United States or a citizen 
or a subject of a foreign country, 
wherever resident, shall have declared 
in his will and testament that he 
elects that such testamentary disposi- 
tions shall be construed and regulated 
by the laws of this state, the validity 
and effect of such dispositions shall be 
determined by such laws.” 


In 1955 Illinois adopted section 89b 
of the Probate Act which reads as fol- 
lows: 


“(Whenever a non-resident decedent, 
being a citizen of the United States, 
or a citizen or subject of a foreign 
country, provides in his will that the 
testamentary dispositions of tangible 
or intangible personal estate, having a 
situs within this State as defined in 
Section 55, shall be construed and 
regulated by the laws of this State, 
the validity and effect of such disposi- 
tions shall be determined by such laws. 
In respect of such testamentary dis- 
positions of tangible or intangible per- 
sonal estate the probate court, in its 
discretion, may direct and, in the case 
of a decedent who was at the time of 
his death a resident of a foreign coun- 
try, shall direct the executor or ad- 
ministrator appointed in this State to 
make distribution directly to those 
designated by the decedent’s will as 
beneficiaries of such tangible or in- 
tangible personal estate.” (Illinois 
Revised Statutes 1955, sec. 241b) 


Section 55 of the Probate Act defines 
situs as follows: 


“For the purpose of granting ad- 
ministration of both testate and in- 
testate estates of non-resident dece- 
dents, the situs of tangible personal 
estate is where it is located and the 
situs of intangible personal estate is 
where the instrument evidencing a 
debt, obligation, stock or chose in ac- 


tion happens to be, or where the debt. 
or resides, if there is no instrument 
evidencing the debt, obligation or 
chose in action in this state.” (Tllinois 
Revised Statutes 1955, sec. 207) 


While various states have adopted 
statutes permitting the original probate 
of the wills of non-residents, the statutes 
of New York and Illinois are, I believe, 
unique. Both are keyed to an election by 
a testator to have the laws of a state 
other than his domicile govern the valid. 
ity and effect of his testamentary dis. 
positions. The policy behind both the 
decisions and statutes is that of not only 
permitting a man to dispose of his per. 
sonal property by will but also permit. 
ting him to elect what law shall govern 
such testamentary disposition. 


Motives Behind Law 


The motives of New York and Illinois 
in adopting these statutory provisions 
are viewed with suspicion in many quar- 
ters of the country. Admittedly each 
state is inviting the location of probate 
and trust business within its borders. 
There are, however, other factors which 
have led to the adoption of such statutes. 
The mobility of our population has made 
state boundaries less meaningful than 
they used to be. With the development 
of modern means of communication and 
transportation, men frequently work in 
one state and live in another. They fre- 
quently deposit their securities in and 
entrust their financial affairs to institu- 
tions located in large financial centers 
in states remote from the ones in which 
they reside. They accumulate large for- 
tunes in one state, in which their bene- 
ficiaries, their counsel, and their finan- 
cial advisers reside, and later retire to 
another state leaving their securities in 
agency accounts in the state of their for- 
mer residence. 


Until the adoption of Section 89b, IIli- 
nois slavishly adhered to the principle 
that assets held by an ancillary adminis- 
trator in Illinois must be remitted to the 
domiciliary executor for distribution, 
thus incurring double costs of adminis- 
tration and frequently frustrating the 
testator’s intention because the laws of 
the domicile prevented their return to 
an Illinois trustee. In the case of citizens 
of some foreign countries remission to 
the domiciliary representative means 
that the beneficiaries will receive little 
or no benefit from their inheritance. 


All that these statutes really do is to 
say to a testator, you may choose as to 
property within our borders. If you want 
your estate to follaw you, it will. If you 
prefer to leave it in New York or Illinois 
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or — under the decisions — in Texas or 
Washington, you may do so. If the laws 
of your domicile are onerous and re- 
strictive, you may select others more to 
your liking. 

The policy behind these statutes was 
clearly expressed in Application of New 
York Trust Company, 87 N.Y.S. 2d 787 
(1949), which involved the transfer of 
a trust created by a New York resident 
from a New York trust company to a 
California trust company selected by the 
principal beneficiary. The court said: 


“An apt illustration is found in 
Shannon v. Irving Trust Co., 275 N.Y. 
95, 9 N.W. 2d 792, where the Court of 
Appeals gave effect to the direction 
of the settlor, who was domiciled in 
New Jersey, that the trust should be 
governed by the law of New Jersey. 
Accordingly a trust which would have 
been invalid under our law was sus- 
tained because valid under the law of 
New Jersey, notwithstanding the fact 
that a New York trust company was 
administering the trust in this state. 
The holding certainly shows that our 
policy is not hostile to the selection by 
a non-resident donor of New York as 
the situs of a trust. Indeed, the assur- 
ance that our courts will, if he wishes, 
apply the law of his domicile to the 
trust may well be an incentive to es- 
tablish the situs here. The rule adopt- 
ed in Shannon v. Irving Trust Co. is 
the converse and perhaps the natural 
corollary of that which permits a non- 
resident testator or donor to elect 
that the validity and effect of a will 
or trust instrument be determined by 
New York law. 


“Tt cannot be doubted, therefore, 
that this state encourages the selec- 
tion by residents of other states of 
New York as the situs of trusts. It is 
inconceivable that a state committed 
to this policy would deny its own 
residents the corresponding right to 
establish trusts in other states. In my 
opinion, under the law of this state, a 
New York resident may choose an- 
other state as the situs of a trust as 
freely as a non-resident may create 
a trust in New York.” (pp. 792-793) 


“The holding that the situs of this 
trust may be transferred to a sister 
state without offending our policy 
gives the trust mobility instead of 
rigidity. In these days, when inter 
vivos trusts are created with ever 
growing frequency, when state lines 
are crossed so easily and people main- 
tain contacts in several states, a sym- 
pathetic approach to problems of this 
sort is more likely to lead to the effec- 
tuation of the true intent of the crea- 
tor of the trust. In this case, the re- 
moval of the trust from the grantor’s 
former home state to the present home 
state of those interested meets the 
wishes of all the adult beneficiaries. 
This end, when legally permissible, is 
more desirable than continued juris- 
diction for its own sake.” (p. 794-795) 


The Court’s conclusion could well be 
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adopted as the fundamental policy to be 
adhered to in decedents’ estates as well. 
This should be a question which is deter- 
mined on the basis of the wishes and 
best interests of the testator, his credi- 
tors and his beneficiaries. 


Illustration of Frustration 


These statutes have been adopted 
partly because the laws of various states 
frustrate those wishes. As good an exam- 
ple as I know of is to be found in /n re 
Loew’s Estate, 127 P. 2d 512 (Kans. 
1942). In that case the decedent resided 
in Johnson County, Kansas. His long 
business career was conducted across the 
state line in Kansas City, Missouri. In 
his will he appointed a Kansas City bank 
as testamentary trustee. His will express- 
ly provided as follows: 


“ ..it is my will and intention that 
the trust estates ... shall have their 
situs solely and exclusively in the 
State of Missouri and that said trusts 
be administered by the Trustee in said 
State, and in accordance with the laws 
of said State, and I direct my Execu- 
trix herein named to deliver the as- 
sets comprising the trust estate or es- 
tates to my Trustee, Union National 
Bank in Kansas City, Missouri.” 


The executrix and the beneficiaries all 
desired the trust to be administered by 
the Kansas City bank. Nevertheless, the 
Kansas court refused to appoint the Kan- 
sas City bank or to permit distribution 
to it, saying: 


“Our statute forbids .. . the testa- 
tor to appoint and authorize a foreign 
corporation to serve as Trustee and 
forbids the court to give judicial coun- 
tenance to such an appointment or to 
make any order which would have the 
effect of flouting the statute. It has 
always been the law of this state that 
the expressed wishes of the testator 
could be overruled when the sound dis- 
cretion of the court prompted it to 
hold that the conservation of the es- 
tate or the interest of beneficiaries so 
required.” (p. 516) 


. it is a matter of common 


knowledge that in the campaign of 
public education as to the urgent 
need for a new Probate Code which 
culminated in the enactment of 1939, 
the Kansas legislature, backed by the 
moral force of the leaders of the Kan- 
sas bar, knew exactly what it was 

* about when section 131 was written 
into the bill and enacted into law. It 
was intended to put an end for good 
and all to the practice of letting for- 
eign corporations serve as fiduciaries 
of the estates of Kansas citizens, and 
that legislative intention was within 
its competence absolutely.” (p. 517, 
italics added) 


The attitude expressed by the Kansas 
court has undoubtedly played a large 
part in the adoption of statutes such as 








those in New York and Illinois. The en- 
tire question presented by these statutes 
is a difficult one, and certainly, as the 
discussion of the problems which they 
present will indicate, the use of the stat- 
ute should be limited to those cases in 
which the circumstances really warrant 
settlement of an estate in a state other 
than that of domicile. 


Problems Under Statute 


An examination of the New York de- 
cisions indicates that the problems 
which immediately come to mind are 
perhaps more theoretical than practical. 
At least it is surprising that in all the 
years the statute has been in operation 
in New York there have been only rela- 
tively few instances in which questions 
have arisen as to rights of forced heirs, 
or the like. 


One question is, where should the 
original probate of the will take place? 
The bulk of the New York cases under 
this statute involve original proceedings 
in New York, but I could find no case 
which considered whether an original 
proceeding was necessary. I do not be- 
lieve it should be under either of the 
statutes. They are based upon the power 
of each state to control the disposition 
of property located within its borders. 
Only a few cases have been found in 
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In In re Chadwick's Will, 85 Atl. 266 
(1915 N. J.), the New Jersey court held 
that the courts of that state did not have 
jurisdiction to admit the will of a non- 
resident to probate in an original pro- 
ceeding, saying: 

“We think that upon general prin- 
ciples the due administration of jus- 
tice demands that last wills should be 
first probated at the domicile of a tes- 
tator, and that this rule should pre- 
vail in this state, unless the law ex- 
pressly confers on the ordinary or 
surrogate probate jurisdiction over 
the wills of non-residents.” (p. 267) 


In Morrison v. Haas, 118 N.E. 893 
(1918 Mass.) the court sustained the 
propriety of an original proceeding else- 
where as a matter of comity. 


In Bowles v. R. G. Dun-Bradstreet 
Corp., 12 A. 2d 392 (Del. 1940), the 


court said: 


“It may be better practice to pro- 
bate the will of a decedent in the 
State of her domicile, before proving 
it in any other State, in which she 
may own property; but it can hardly 
be said that the probate, in the first 
instance, in some other State is so 
clearly illegal on its face that it gives 
the executors therein named no power 
or authority, as such, in that State.” 
(p. 397) 


Florida Situation 


The State of Florida, moved no doubt 
by domiciliaries who had taken advan- 
tage of Section 47 of the New York De- 
cedent Estate Law, adopted the follow- 
ing statute in 1939: 


“That from and after the effective 
date of this act, no person or corpora- 
tion shall procure, or aid, abet or as- 
sist another in procuring, the probate 
of the estate or will of a person who 
heretofore has died a resident of this 
State, or who hereafter dies a resi- 
dent of this State, in any other state 
or country prior to the probate of such 
estate or will in this State.” 


It then provided that any person or cor- 
poration who procures the admission of 
the will of a Florida resident to probate 
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in another state shall be guilty of a mis- 


demeanor and subject to a fine of 
$5,000. 


In 1955 Florida passed two additional 
statutes. One provides as follows: 


“Anything contained in any will of 
a person who hereafter dies a resi- 
dent of the State of Florida to the 
contrary notwithstanding, it shall be 
and constitute a violation of this sec- 
tion for any person or corporation to 
apply for or act under any letters tes- 
tamentary or of administration with 
the will annexed issued in any other 
state or country for or in respect of 
personal property of a person who 
hereafter dies a. resident of the State 
of Florida and which is located else- 
where than in the State of Florida, 
solely because of the fact that the 
will of such testator purports to name, 
constitute or appoint such person or 
corporation as a purported executor 
or administrator with the will an- 
nexed when such person or corpora- 
tion is not qualified to receive and act 
under domiciliary letters testamentary 
or of administration with the will an- 
nexed issued in the State of Florida. 


“Any person who fails to comply 
with or who acts or continues to act 
in violation of any of the terms and 
provisions of this section shall be 
deemed guilty of a misdemeanor and, 
on conviction, be fined not to exceed 
one hundred dollars for each day his 
appointment as such personal repre- 
sentative remains in effect contrary 
to any of the terms and provisions of 
this section.” (House Bill 508, Laws 
of 1955) 


The other law reads in part as follows: 


“The will of any person who hereto- 
fore has died a resident of the State 


of Florida or any person who here-' 


after dies a resident of the State of 
Florida must be admitted to probate 
in an original proceeding in the State 
of Florida in order to establish its 
validity. Until so admitted to probate, 
such will shall be ineffective to con- 
vey title to, or the right to possession 
of, real or personal property of the 
testator; and, until such probate pro- 
ceedings have been had, no personal 
representative shall acquire title to, 
or the right to possession of, any per- 
sonal property owned by the decedent 
at the time of his death, notwithstand- 
ing that probate or administration 
proceedings have been had in some 
other state or country ... The title 
to personal property wheresoever sit- 
uate of a person who hereafter dies a 
resident of the State of Florida shall 
not pass under his will to the legatee 
or legatees named or designated there- 
in until after such personal property 
has been administered upon and dis- 
tributed by the domiciliary personal 
representative of his estate.” (House 
Bill 509, Laws of 1955) 


I cannot believe that Florida has the 
power to make a lawful resort to the 
courts of another state a crime. These 


statutes will be declared invalid when an 
attempt is made to enforce them. 


Kansas Acts 


In 1954 Kansas adopted Senate Bill 
190, which reads in part as follows: 


“Section 1. The courts of Kansas 
shall have exclusive jurisdiction to 
determine the devolution of property 
by will or by descent of all persons 
who are residents of Kansas at the 
time of death as to real property lo. 
cated in Kansas and tangible or in- 
tangible personal property wherever 
located. Any determination with re- 
gard to the devolution of such prop- 
erty by other courts except federal 
courts having jurisdiction by reason 
of removal and appeals from Kansas 
courts, shall be void and of no effect, 


and in all such cases, the director of | 


revenue and taxation of the state of 
Kansag shall refuse to issue any in- 
heritance tax order, waiver or clear- 
ance. In any case where a resident of 
Kansas shall die owning real estate in 
Kansas, or tangible or intangible per- 
sonal property wherever located, ex- 
ceeding the statutory inheritance tax 
exemption for his heirs at law, and 
the heirs at law or others entitled to 
commence administration proceedings 
in Kansas shall fail to do so, or shall 
commence administration proceedings 
in any other state, the director of rev- 
enue of the state of Kansas provided 
no order has been made for the pay- 
ment of inheritance taxes shall be 
authorized to commence administra- 
tion proceedings in the county where 
such person was a resident at the time 
of death . . . Such executor or admin- 
istrator shall take possession of all 
tangible or intangible personal prop- 
erty owned by the decedent, wherever 
located, and of all real estate owned 
by the decedent located in the state of 
Kansas, and shall make full inventory 
thereof for the director of revenue as 
provided by law.” 


Florida and Kansas are trying to do 
three things: (1) to force original pro- 
ceedings there first; (2) to control the 
disposition of property beyond _ their 
borders; and (3) to embarrass the trans- 
fer of stocks either by penalizing the 
transferor or by denying an inheritance 
tax consent. Both states are thereby at- 
tempting to give their laws extra-terri- 
torial effect. Thus Kansas, in a unilater- 
al declaration, says that Kansas shall 
have “exclusive jurisdiction” to deter- 
mine the devolution of property by will 
of all persons who are residents of Kan- 
sas. We have already seen that the 
United States Supreme Court has repeat: 
edly held that such a provision is effec- 
tive only to the extent that the property 
is within the borders of the state or an 
other state chooses to recognize the pro- 
vision. 


In Wilson v. Hartford Fire Insurance 
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Co., 164 F. 817 (1908), involving the 
jurisdiction of Kansas over the assets of 
a non-resident, the Circuit Court of Ap- 
peals said: 


“But the property of the estate 
which is situated in Kansas is not 
controlled nor is its administration or 
distribution governed by the laws of 
the domicile of the testator. The laws 
of Illinois have no extraterritorial 
force and they are powerless in the 
State of Kansas. The property of the 
estate of the testator in that state is 
subject to and it must be administered 
and distributed in accordance with 
the laws of its situs ... The only part 
of the Kansas property upon which 
the statutes of the domicile of this 
decedent may have effect is the resi- 
due after the payment of debts, and 
upon that, not because of the force of 
the laws of Illinois, but because the 
statute of Kansas permits that resid- 
ue to be sent to the foreign executor 
or administrator by the express pro- 
vision of Section 2980. Thus it con- 
clusively appears that the administra- 
tion and distribution of the Kansas 
property of deceased non-residents is 
governed by the laws of Kansas and 
not by the laws of their domicile. 


“The probate court of Illinois and 
the executors which it appointed had 
no jurisdiction to administer or dis- 
tribute any property beyond the lim- 
its of that state, because the statutes 
which gave them their authority were 
ineffective beyond its boundaries.” 
(pp. 818-819) 


Russell W. Baker, writing in the Mis- 
souri Law Review, had this to say about 
the Kansas statute: 


“Administration proceedings in one 
state purporting to affect property in- 
terests not within the jurisdiction of 
that state violate the common under- 
standing and will be denied full faith 
and credit elsewhere. Such proceed- 
ings are not due process of law, with- 
in the meaning of the Fourteenth 
Amendment, and are void in the state 
of first instance. Thus it should be ex- 
pected that the Kansas courts will 
recognize the invalidity of the new 
statute as promptly as any other 
courts.” (19 Mo. L. Rev. pp. 43-44 
(1954) 








Put to Test 


These statutes will undoubtedly be 
subjected to constitutional tests when 
some transfer agent is sued or when an 
administrator, appointed pursuant to the 
Kansas statute, seeks to take possession 
of tangible or intangible personal prop- 
erty located in New York or Illinois. 
When that time comes it can be expected 
that the rule laid down by the United 
States Supreme Court will be followed. 


Another case recognizing the territor- 
ial limitations of a state is Whitney v. 
Wilder, 54 F. 554 (1892). In that case 
a deceased resident of New York left 
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property in Louisiana. His will was ad- 
mitted to probate in New York. The 
Louisiana court entered a decree direct- 
ing distribution of the property in the 
hands of the Louisiana administrator to 
the heirs at law. The New York execu- 
tor and a legatee sued to enjoin this dis- 
tribution. The Federal Court held that 
it could not enjoin the Louisiana pro- 
ceedings. 


Validity of Execution 


Another question is the validity of the 
execution of the will. Illinois holds that 
the entire will must stand or fall on a 
contest. Other states follow a doctrine of 
partial invalidity, at least in cases of un- 
due influence. Whose law applies? 


In Higgins v. Eaton, 202 F. 75 
(1913), Elizabeth Eaton died domiciled 
in Michigan, leaving a will and codicil. 
The bulk of her personal property was 
physically located in New York in the 
hands of her brother. She appointed her 
brother, a resident of New York, as 
executor. The codicil revoked a bequest 
in the will. Michigan admitted the will 
but set aside the codicil on grounds of 
incapacity. New York admitted both the 
will and the codicil. The beneficiary of 
the bequest revoked by the codicil sued 
to compel the New York executor to pay 
the bequest. His suit was denied by the 
Federal court, which said: 


“ , . the general rule [is] that the 
capacity to make a will is determined 
by the law of the domicile. 


“The general rule exists between 
states and is international. But its 
recognition depends altogether upon 
comity. The country of domicile has 
no right to extend its law beyond its 
borders. Every state has, as an inci- 
dent to sovereignty, the power to es- 
tablish and to regulate the succession 
of all property, real or personal, mov- 
able or immovable, within its terri- 
tory. The only limit upon its author- 
ity is the capacity to make its laws 
effective. State laws conferring upon 
the state courts power to admit to pro- 
bate wills of non-residents as affecting 


local personal property are well with- 
in the power of the state. (p. 77) 


“And it necessarily follows that 
where the state provides for the inde- 
pendent proof of wills in its courts, it 
provides for a determination of the 
capacity to make them. The grant of 
authority to probate a will involves, 
of necessity, power to determine testa- 
mentary capacity for only when such 
capacity is found does a paper be- 
come a will. When such statutory 
grant appears the question of capacity 
is one of local law and the law of the 
domicile is no longer controlling. 


“The state of New York with re- 
spect to personal property within its 
territory declines to be bound by the 
rule of comity and permits the inde- 
pendent proof of a testamentary dis- 
position of such property notwith- 
standing that such disposition may be 
void according to the law of the dece- 
dent’s domicile. 


“There is no question in the case 
about the Michigan decree. So far as 
there may be property in Michigan 
that decree determined its disposition. 
So far as there may be property in 
other states which recognize the law 
of domicile, that decree will likewise 
control. But so far as the New York 
assets are concerned, the New York 
decree controls.” (pp. 77-78, 81) 


Thus, just as in the case of real prop- 
erty, the law of the place where the per- 
sonalty is located will govern the validity 
of the will under such a statutory elec- 
tion. 


Heirship Rights 


Another problem with respect to 
which I would have expected far more 
law than there is as yet is as to the ef- 
fect of electing another state upon 
forced heirship statutes or rights of re- 
nunciation. Such statutes are in the na- 
ture of a limitation upon the testamen- 
tary power of disposition. Can a testator, 
by placing his assets in another state and 
electing to be governed by its laws, avoid 
these provisions in the law of his domi- 
cile? Apparently, in the view of the New 
York courts, he can. In Jn re Slade’s Es- 
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tate, 276 N.Y.S. 956 (1935), a widow 
attempted to exercise the right of elec- 
tion given to a surviving spouse by the 
New York law. Here the widow was seek- 
ing benefits not available to her under 
French law. The Surrogate denied the 
right, saying: 


“The limitations of section 18, De- 
cedent Estate Law, upon the testa- 
mentary right to bequeath and the 
privilege given by its terms to a sur- 
viving spouse, in so far as they apply 
to personal property, are therefore 
confined to the wills and estates of 
residents of this state. The new right 
of election to take against the will is 
not available to the surviving spouse 
of a nonresident maker of a will.” (p. 
958) 


In In re Smith’s Estate, 48 N.Y.S. 2d 
631 (1944), the decedent had directed 
that his will be governed by the law of 
New York, and the court permitted his 
widow to elect to take against the will, 
pursuant to Section 18. Here it was ap- 
parent that the testator was trying to 
defeat his widow’s rights under Spanish 
law and was unaware that the New York 
law gave this right of election. In up- 
holding the widow’s right the court said: 


“Our courts have recognized the 
right of a testator to effectuate here, 
by submission of his personalty here 
to our law, results which he could not 
have accomplished had he left his es- 
tate to be governed by the law of his 
foreign domicile. Having made his will 
after September 1, 1930, [effective 
date of Section 18] he unwittingly 
left it open for the widow to obtain 
more rather than less; so there is no 
question presented of wrongfully de- 
priving a spouse of a compulsory 
share.” (p. 635) 


There is an inference the rule might be 
otherwise if the spouse were deprived of 
her compulsory share. However, it is 
doubtful that the New York courts would 
rule otherwise if the widow’s share had 
been reduced. 


In its recent decision in Jn re Cook’s 
Estate, 123 N.Y.S. 2d 568 (1953). the 
New York court held that the infant 
child of the testator lost her right to take 
two-thirds of his estate as his forced 
heir under his domiciliary law (Cuba) 
when the testator elected to have his will 
governed by the law of New York: 


“In this proceeding the court is 
asked to say whether this provision 
[Section 47 of the Decedent’s Estate 
Law] affords residents of other juris- 
dictions a means of escaping onerous 
restrictions on the testamentary dis- 
position of property imposed by the 
laws of their own domiciles. The an- 
swer is that the statute does exactly 
that when the estate left by the testa- 
tor is subjected to control by the 
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courts of this state as it was in this 
case by the selection of a New York 
fiduciary, by the testamentary trans- 
mittal of the property to this juris- 
diction and by the direction as to the 
governing law.” 


Similar problems arise in connection 
with family allowances but so far no 
state to my knowledge has considered 
them in connection with the statutes 
which we are considering. Back in 1898 
the Supreme Court of Illinois, in Smith 
v. Smith, 174 Ill. 52, 50 N.E. 1083, said 
this about such a family a!!-wance 
which the widow of a California dece- 
dent was seeking to enforce against Illi- 
nois real estate: 


“A state has the right to provide 
for the allowance of such a claim for 
the benefit of one of its own citizens, 
and can enforce it out of the property 
within its own jurisdiction; but it is 
not one which can be enforced in an- 
other state as to the property there. 
Such a provision is local in its nature 
and operation. It has no extra-terri- 
torial significance, but must be exe- 
cuted upon persons and property with- 
in the jurisdiction of the state, where 
the law permitting it is in force.” 


Perhaps the Court will adhere to the 
same view under the new statute. 


The problems presented with respect 
to rights of renunciation, rights of forced 
heirship, and rights of family allow- 
ances fall, it seems to me, in a slightly 
different category from those presented 
by an unfavorable rule against perpetui- 
ties or a rule limiting charitable be- 
quests. While I believe that both the 
New York and Illinois statutes, in pro- 
viding that the “effect” of the will is to 
be determined by the law of New York 
or Illinois, warrant the decision in the 
Cook case, it is in this area that I feel 
the greatest moderation must be exer- 
cised. If these statutes are commonly 
used to cut down the basic rights se- 
cured to spouses or children in the state 
of domicile, I think the courts will find 
some way around them. The Illinois 
statute makes it discretionary with the 
Probate Court whether it will direct dis- 
tribution by the Illinois executor. If the 
circumstances indicated to an Illinois 
court that the testator was attempting to 
evade the rights of his spouse under the 
law of domicile by selecting Illinois, the 
court might direct that at least a portion 
of the assets be turned over to an execu- 
tor in the state of domicile. 


The laws of the various states vary 
as to the effect of subsequent marriage 
and divorce or the birth or adoption of 
children upon a prior will. If the reason- 
ing of Higgins v. Eaton and In re Cook’s 
Estate is followed, presumably the elec- 





tion of the law of a state other than that 
of domicile will subject these questions 
to the law of that other state. 


It has been held that a trust void un. 
der the law of domicile will be sustained 


‘under the principles of these decisions 


and statutes if valid under the law of the 
state selected. Lanius v. Fletcher, supra; 
In re Chappell’s Estate, supra, and In re 
Tabbagh’s Estate, 169 Misc. 156, 3 
N.Y.S. 2d 542 (1938). 


Creditors’ Rights 


Presumably domiciliary creditors 
must prove up their claims in the for. 
eign jurisdiction in order to recover 
from the assets probated there. This, if 
true, would represent one of the more 
burdensome features of this type of stat- 
ute. This result would seem to follow 
under the case law established in ancil- 
lary administrations. Kelly v. Dyer, 359 
Ill. 46, 194 N.E. 255 (1935); Smith », 
Union Bank, 30 U. S. 516 (1831). 


Can a New York or an Illinois execu- 
tor go outside his state and collect as- 
sets in the state of domicile? Will the 
domiciliary debtor be protected in pay- 
ing him? It has been held in some states 
that a voluntary payment by a domicil- 
iary debtor to a foreign executor does 
not protect the debtor from being com- 
pelled to make payment a second time 
to the domiciliary representative. Wolfe 
v. Bank of Anderson, 116 S.E. 451 (S.C. 
1923). 


Problems are bound to arise as to 
what constitutes a clear intention that 
the law of another state apply. Despite 
the requirement of a declaration by the 
New York statute, the New York courts 
have, on occasion, found such an inten- 
tion from the location of the assets in 
New York, the appointment of New 
York fiduciaries and the like. /n re Ry- 
an’s Estate, 36 N.Y.S. 2d 1008 (1942), 
Irving Trust Co. v. Natica, Lady Lister- 
Kaye, 284 N.Y.S. 343 (1935); In re 
Stebbins-Vallois Estate, 99 N.Y.S. 2d 
402 (1950). 


Conclusion 


An examination of the cases makes it 
clear that if the assets are actually lo- 
cated in the jurisdiction selected, such 
an election is valid and enforceable. 
How far the courts will go in permitting 
a testator to avoid the restrictions placed 
upon him by local law will depend in 
part, I believe, upon whether statutes 
such as these are used with moderation 
where the circumstances really warrant 
the selection of the foreign state, o 
whether they are resorted to only to de 
feat marital rights, or the like. 
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Tre Not-Qurre-INCOMPETENT INCOMPETENT 


FRANK L. McAVINCHEY 


Judge of Probate Court, Genesee County, Flint, Mich. 


UFUS CHOATE IS REPORTED TO HAVE 
R said, “The subject of the feeble- 
minded is so interesting because there 
are so many of us.” The same observa- 
tion might well be made of the not-quite- 
incompetent incompetent. Rapid ad- 
vances in medical science have secured 
longevity for our people’s bodies; but 
the advances in preserving the mental 
health of the aged has not kept pace. 


Let us reconcile the various phrase- 
ology necessary to achieve clarity. 


Reference to Probate Courts will in- 
clude all Courts of whatever name which 
have jurisdiction of the causes of mental 
incompetency. 

The term “guardian” will include 
“committee” and, except where noted, 
“custodian” and “conservator.” 


“Incompetent,” “mentally incompe- 
tent,” “mentally imbecilic,” and the like 
will be considered synonymous. I should 
like to see the term “imbecilic” abolished 
in so far as it applies to people who 
have become mentally ill, because it has 
been used for so many years in the dis- 
cussion of the feebleminded and is more 
associated with idiot, moron, and the 


like. 
Shadowy Line 


Wherein lies the margin between com- 
petency and incompetency? The statu- 
tory law on the question of mental in- 
competency is fairly well settled. Briefly 
stated it is, “that a guardian of the per- 
son and estate may be appointed for 
anyone who, because of illness, infirm- 
ity, old age, etc., is deprived of his men- 
tal capacity so as to prevent him from 
carrying on his affairs of business.” The 
interpretations placed on the law by Su- 
preme Courts are a different matter. 


Shall we go to the extreme which the 
Michigan Court went in holding that, if 
an alleged incompetent knows at the 
moment of hearing that he is in the 
court room because someone asks to 
have a guardian appointed, the action 
must be dismissed: or, an Ohio Court 
in holding that an alleged incompetent 
could not join in a stipulation, because 
if able to join in such agreement, he 
was not incompetent? Or, shall we join 
those states such as Massachusetts, which 
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hold that old age alone is enough 
grounds for the appointment of a guard- 
ian ?* 

I wonder what those Michigan and 
Ohio judges would have said had they 
been in my office on July 12th last and 
had heard an elderly man say to me in 
answer to my question as to how I could 
help him, the single word, “Guardian.” 
No further word, not even his name 
could I elicit from him. It developed 
that a younger man, with whom he was 
living, was buying outboard motors, bi- 
noculars, and the like, with the elderly 
person’s money. 


Off-the-Record Cases 


Let us look into a few cases not in 
the Supreme Court records of any state. 

Lucy Davis was a wonderful teacher. 
She had been principal in several Mich- 
igan schools and high schools. At about 
65 she retired to live upon her teacher’s 
pension, and other income from rentals 
and shares of stock. One morning I 
received a letter and the same afternoon 
a phone call from the Secretary of the 
Teachers’ Pension Union. Both were to 
the effect that Lucy would receive her 
check, endorse it, cash it, and then for- 
get she had received it. By letters she 
then would demand her check; a petition 
for guardianship followed. 


Evidence at the hearing showed that 
Lucy was absent-minded at times. 


Other testimony elicited the fact that 
Lucy became confused about her oil 
burner; that twice she had called a man 
from the oil company. who found that 
she had turned the furnace off by turn- 
ing the thermostat’ down so far that it 
did not call for heat; and, that all she 
had to do was to turn up the thermostat. 


There was other evidence to show that 
she was a good housekeeper, read the 
papers, listened to the news via radio, 
and had a fairly well tended lawn and 
garden. 


In addition, the Court and one of his 
staff drove up to see Lucy. The home 
was neat, well cared for. Only one thing 
produced an alert. It was noon, and 


*An excellent note on the law can be found in 
113 ALR 3854. 


Lucy could not remember whether she 
had had breakfast. The investigator had 
returned a report that Lucy was in A-] 
condition; the Court, however, had made 
arrangements with a neighbor lady to 
check Lucy every day and to help in 
preparation of a meal daily. 


With the coming of fall Lucy became 
more and more troublesome, but still 
not to the point where a guardian could 
function — the oil dealer was not being 
paid, Lucy insisting she had paid him; 
the neighbor’s girl no longer would run 
her errands because of arguments about 
change; and neighbors became reluctant 
to help. So, it was necessary to make 
the appointment, and this is the im- 
portant part, to move her to a suitable 
convalescent home. 


The guardian found hoarded not only 
money, but scraps of food — all over 
the house, but mainly in corners of 
closets, under papers on the shelves — 
quite typical of old people — both in 
concealment and in worry lest they 
starve to death. 


Lucy died about six months later. 
Case #2 


Peter Small had been a very success: 
ful Flint merchant. The main concern 
of his presumptive heirs at law is, “how 
much cash will we have to raise in order 
to pay the Federal Estate Tax when he 
passes away?” 


He was in fine condition until a year 
or so ago, when an expansion program 
in one of his enterprises came up. Then 
he became confused and the family came 
to visit with me about a guardianship. 
After six months had elapsed, the peti- 
tion was filed, and a guardian was 
appointed. 


One complaint only was heard from 
Pete. Pete had no money; so, the Cour! 
instructed the guardian to take $100. 
have it broken into small items, includ: 
ing a couple of dollars in silver, and 
give it to Pete. That was all that was 
necessary. Pete is content to permit the 
guardian to carry on; and, while he is 
slipping both physically and mentally, 
he had about a year of freedom from 
the cares and worries of business, which 
he has thoroughly enjoyed. The guar¢: 
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janship continued even though during 
that year the guardian would have been 
removed upon petition. 


The household staff which he and his 
also wealthy wife have been able to 
afford, rendered unnecessary the prob- 
lem of his personal care, as was the case 
with Lucy. 


Case #3 
Sarah McCall was a lady of 76. Her 


@ personal physician, who was also a close 


friend, came to see me one day. His 


4 old friend had become badly confused 
4 and needed hospitalization. At the mo- 


ment she knew no one, did not know 
where she was, and failed to recognize a 
hospital room. 


She had no near kin, and the Court 
appointed the doctor as a proper person 
to file a petition for appointment of 
guardian. A trust department of one 
of our local banks took over. It appears 
that she had been involved in the sale 
of a house which she owned, negotia- 
tions taking a couple of months; she 
had executed a sales agreement early 
in the deal, but the details were too 
much for her. The trust officers closed 
the transaction, which was a fair one. 
At once she perked up, was pleasant, 
clear of mind, enjoyed having the 
guardian (although upon her application 
that proceeding could have been set 
aside), and was content until her death 
about a year and a half afterward. 


Case #4. 


Let us consider 84-year-old Tom 
Quick. Six months ago he drew a will, 
practically dividing his estate between 
his only heir at law, a daughter, and a 
church in his old home town. Upon 
learning of the will, daughter became 
quite angry. A couple of weeks later 
Tom was hit with a heart attack. Upon 
rallying from it, he became practically 
mentally ill and was taken to a mental 
ward in a hospital. A week later he was 
transferred to a convalescent hospital. 


In the meantime his daughter filed a 
petition both for committment to a hos- 
pital as mentally ill and to have a 
guardian appointed. The independent 
physicians appointed by the Court 
concluded that he was mentally ill. 


Another psychiatrist was engaged by 
the daughter, not with the idea of de- 
termining whether her father was 
mentally ill, but to determine whether 
he was competent to draw a will. His 
answer to her after examination was, 
“ves. but he knows you are his only 
heir, therefore, the natural object of his 
bounty. He knows the nature and extent 


OctoBER 1956 


of his estate and what disposition he 
wants to make of it — therefore, he is 
competent to draw a will.” 


But he has been driving a car, prac- 
tically ignoring traffic regulations. On 
the hearing Tom took the stand. For 
the next half hour he was quizzed by 
his attorney, the next two hours cross- 
examined, the following day cross- 
examined for three-quarters of an hour. 
Every answer was clear as a bell. 


The Court dismissed the proceedings 
with an admonition while Tom took as 
an Order that he would not drive. Since 
that time, word has come to my Court 
that Tom has become confused again, 
has left the convalescent home and has 
gone back up to his old home in the 
north country. 


But what about Tom’s next heart 
attack, considering the estrangement of 
his daughter? 


Problem for Bench 
and Bar 


This is Sunday as I am writing this. 
Tomorrow, before the day is over, at 
least three times I will be visited or 
phoned by people asking, “Judge, what 
can we do about Dad or Mother,” or, 
“Judge, there is a neighbor of mine 
living down the street who __--___- i 
What can be done?” 


These people, and this applies to 90% 
of the inquiries, cannot be judged to be 
incompetent. They know what they are 
doing, they want to do just what they 
are doing, and to live the way they are 
living. Still, from our present sociologi- 
cal way of thinking they need care; some 


of them their estates, most of them their 
persons. 


It is our duty as members of our Pro- 
fession to seek solution of the problem 
along with the Medical Profession. 


The estate problems usually consist 
of a house to which some of the family 
insist they get a deed, giving back to the 
parents a life estate—neither party know- 
ing the implications of a life estate — 
and the creation of a joint title with 
right of survivorship in the parents’ 
bank accounts. All, of course, without 
consideration and easily set aside, al- 
though expensive. 


But the problem of the care of the 
person is far greater. These old folks 
are independent. They want to live 
alone. They want to come and go as 
they please and within their physical 
limitations they should. If removed from 
old surroundings, old friends, they be- 
come confused and excited. Because of 
this confusion they are considered 
mentally ill, insane. 


Our present legislation does not cover 
these conditions, not even the statutes 
of Florida and Massachusetts, which 
provide for the appointment of a cus- 
todian of the estate of a person on the 
grounds of old age alone. It is difficult 
to conceive of legislation which would 
cover the situations and be constitutional 
but per chance with our present social- 
istic thinking in legislation and Court 
decisions it might be done. 


At any event the problem of the not- 
quite-incompetent incompetent is worthy 
of the study of the brains of the Ameri- 
can Bar and Bench. 
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First Choice for Trust Service 
in Missouri 


The St. Louis Union Trust Company engages only in the trust busi- 
ness. It does no banking business. It accepts no deposits subject to 
check. It is the largest stockholder of the First National Bank in 
St. Louis, with which it is affiliated. It is the oldest trust company in 


We suggest consideration of our Company for ancillary service in 
Missouri or where recommendations are to be made to people moving 


“Trust Service Exclusively” 
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Recent Developments in Law 


Holographic 


VICTOR R. HANSEN 


Wills 


Assistant Attorney General in Charge of Antitrust Division, 
Department of Justice, Washington, D. C.; 


| jwe THE FOUR AND ONE-HALF 
years that I sat in Los Angeles pro- 
bate court, I do not recall many days 
that there were not at least 4 or 5 holo- 
graphic wills offered for probate. The 
material upon which they were written 
ranged from formal stationery to scraps 
of paper or cloth. I recall one instance 
of a will written upon the torn piece of 
a starched petticoat of a nurse, and an- 
other on the underside of the wooden 
rung of a ladder. 


Whether or not it is the desire of the 
testator to keep the contents of his will 
secret that causes him to write his own 
will, or whether it is the desire of the 
testator ‘9 save the attorney’s fees by 
preparing his own will, the practice is 
so prevalent that 19 states’ have provid- 
ed by statute that wills written and 
signed in the testator’s hand are valid 
without formal attestation. Some of these 
states, in addition, require that a will 
must also be dated in the testator’s 
hand.? And North Carolina specifies that 
a holographic will, in addition, must be 
found among the testator’s “valuable 
papers.””3 


Dating 


There are generally three factors to 
be considered in the law of holographic 
wills. First, what is meant by “dated”; 
second, what are the requirements con- 
cerning the signature of the testator; 
and third, what does “wholly” written 
by the testator mean? 


“cc . . . 

In ascertaining whether a will has 
Ariz. Code, Ann. 1939, §41-102; Ark. Stat. 1947, 
60-104; Cal. Prob. Code §53; Idaho Code 1947, §14- 
804; Ky. Rev. Stat. 1953, §394.040; Dart’s La. Civ. 
Code 1945, Art. 1655; Miss. Code 1942, §657; Mont. 
Rev. Codes 1947, §91-108; Nev. Comp. Laws 1929, 
$9926; N. C. Gen. Stat. 1948, §31-8; N. D. Rev. 
Code 1948, §56-0304; Okla. Stat. Ann. 1951, §84-54; 
S. D. Code 1939, §56.0209; Williams’ Tenn. Code 
Ann. 1955, §32-105; Tex. Prob. Code 1956, §4-60; 
Utah Code Ann. 1953, §74-1-6; Va. Code 1950, §64- 
51; W. Va. Code Ann. 1949, §4041; Wyo. Comp. 
Stat. 1945, §6-308. See also Atkinson on Wills (2nd 
Edition), 1958, 355-357. 


*Cal. Prob. Code §53; Idaho Gode 1947, $14-304; 
Dari’s La. Civ. Code 1945, Art. 1655; Mont. Rev. 
Codes 1947, §91-108; N. D. Rev. Code 1943, §56- 
0304; Okla. Stat. Ann. 1951, §84-54; S. D. Code 
1939, §56.0209; Utah Code Ann. 1953, §74-1-6. 


*N. C. Gen. Stat. 1953, §31-3. 
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been executed in conformity with statu- 
tory requirements,” as one California 
court put it, “a construction favoring 
validity is preferred.”* Suggesting the 
lengths to which courts may go to up- 
hold handwritten instruments as valid 
holographic wills is a recent California 
decision, Estate of Moody.® The disputed 
instrument there consisted of two 
sheets of paper. The front side of the 
first sheet was dated simply “Nov. 21 
Thanksgiving Day.” The back side of 
the first sheet, however, was dated “Dec. 
3” and went on to specify the year 
“1951.” California law provides that a 
holographic will is one that is entirely 
written, dated and signed by the hand 
of the testator himself.® 


Contestants there urged that the writ- 
ing preceding the date “Dec. 3, 1951... 
[was] not part of the will . . . Thanks- 
giving Day in 1951 did not fall on No- 
vember 21st. . .; [and] that the partial 
date and the complete December date 
demonstrate two wholly different opera- 
tions. . .” Restating relevant law, the 
court reasoned that while the date must 
be complete, it need not be the actual 
date of execution, nor written at the 
same time nor on the same day that the 
will or some part of it was written or 
signed. The court noted: 


Where a holographic will consists of 
separate sheets of paper, the insuffici- 
ency or absence of a date in one part 
may be remedied by the presence of 
a complete date in another part... 
however, “the omission of a date from 
an otherwise valid holographic. will 
may not be supplied by a separate 
document where there is nothing to 
indicate that the undated writing is 
to be read ...as a part of the dated 
writing.” 


Building on this analysis, the court 


found that both pages 


‘Estate of Janes, 18 C. 2d 512, 515, 116 P. 2d 438 
(1941). 


5Estate of Moody, 118 C.A. 2d 300; 257 P. 2d 709 
(1953). 


®Cal. Prob. Code §53. 


are wholly testamentary in character; 
they are integrated by their context; 
they are congruous, continuous, and 
make a consistent whole; they were 
obviously written for the single pur- 
pose of disposing of the testator’s 
estate. 


Accordingly, the court, upholding the 
will, found: 


It follows that “Nov. 21” is an in- 
complete date, and that “Dec. 3, 1951” 
is a complete date and meets the re- 
quirement that the instrument be 
dated. 


In like fashion, consider the recent 
decision in Succession of Lillian Bell 
Reynolds.’ Louisiana, along with seven 
other states,® requires a holographic 
will to be dated. In the Reynolds case, 
deceased left two holographic wills, both 
originally dated August 3, 1945. On the 
first page of one document, deceased 
superimposed the numeral 8 over the 
numeral 5 of the year, without oblitera- 
ting the numeral 5, but did not change 
the date written in longhand at the con- 
clusion of the will, which remained 
“one thousand nine hundred forty five.” 
Holding the instrument a valid will, the 
court reasoned “that the law does not 
require that the date appear at any 
particular place in the body of the in- 
strument .. .” “although [the will] may 
have been drawn originally in 1945, the 
testator intended to and did give her 
testament, by super-imposition, the cer- 
tain date of August 3, 1948.” 


Is It a Will? 


Determining whether an instrument 
meets these varied prerequisites, the 
threshold question is the existence of 
testamentary intent.® 


Fathoming this intent may, of course, 
pose difficult problems. Consider for ex- 
ample, Estate of Frank Blain,’® decided 


7228 La. 640, 83 So. 2d 885 (1935). 


8Calif., Ida., La., Mont., N. D., Okla., S. D. and 
Utah. 


°Estate of Sargavak, 35 C. 2d 93; 216 P. 2d 850 
(1950). 


10295 P. 2d 898 (1956). 
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by the California District Court of Ap- 
peals this year. There the court found 
that decedent’s will, admitted to probate, 
consisted of seven separate sheets, each 
of which was wholly in his own hand- 
writing and dated and signed by him; 
. . . folded together and enclosed in a 
sealed envelope which was endorsed in 
the handwriting of the decedent, “Last 
Will” and his initials. However, dece- 
dent’s grandaughter Sonia, his sole liv- 
ing descendent, was not mentioned on 
any of the seven sheets. Were these docu- 
ments admitted to probate as the com- 
plete will of decedent, the court reasoned, 
“there can be no question but that... 
[the granddaughter] was a pretermitted 
heir entitled to the whole estate of her 
grandfather . . .” 


Found with these papers, however, 
was, in the language of the court, “a 
small piece of paper” in the handwrit- 
ing of the decedent, addressed “to 
Sonia,” “which was wrapped around a 
dinner ring worth $120 and enclosed in 
a small ring box found in the bank safe 
deposit box of decedent, which also 
contained decedent’s miscellaneous 
papers . . . and the sealed envelope, 
marked ‘Last Will .. .2” The devisees 
alleged that the piece of paper should 
be integrated with the will as admitted 
to probate. Accordingly, since the grand- 
daughter was mentioned in the will, they 
urged she should be denied her statutory 
share of her grandfather’s estate. 


The writing “to Sonia,” the court 
noted, “contains no description or spe- 
cification of any property.” Moreover, 
“there is no authority . . . to incorporate 
physical objects as part of the disposi- 
tion instrument. Finally, there was evi- 
dence that the ring was already the prop- 
erty of Sonia through inheritance from 
her grandmother and that decedent was 
merely holding it for her.” Accordingly, 
the court held the testator did not in- 
tend the separate paper to be integrated 
and Sonia was entitled to her statutory 
share—the whole of her grandfather’s 
estate. 


Findings of testamentary intent, how- 
ever, do have some limits. /n the Matter 
of Poff v. Kaufman," for example, a 
letter written by decedent to his sister 
contained a statement, “After all is said 
and done I intend to leave you and 
Reba what I have someday.” The Ar- 
kansas Supreme Court, holding the let- 
ter did not constitute a holographic 
will,!? emphasized: 


11224 Ark. 844, 276 S.W. 2d 432 (1955). 


12See also Hooker v. Barton, Okla., 284 P. 2d 708 
(1955). 
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The letter does not express a present 
purpose to devise or bequeath. It is 
merely an expression of an intent to 
do something in the future. 


Place of Signature 


Apart from questions of “testamentary 
intent,” recent cases suggest courts’ in- 
clination, construing signature and date 
requirements, to bring holographic wills 
within statutory bounds. In Nicley v. 
Nicley,'* for example, the document be- 
gan: 


Pearlie Nicley, Liberty Hill, Granger 
County, Tennessee, being of sound 
mind and disposing memory, realizing 
the brevity of life and the certainty 
of death . .. do hereby make and 
publish this my last will... 


Deceased’s name did not appear again 
in the body of the will or at its conclu- 
sion. Holding the document a valid holo- 
graphic will, the court reasoned: 
The rule seems to be well settled in 
this State that the position of the 
testator’s name in a holographic will 
need not appear at the conclusion of 
the document, but will suffice if the 
document shows that his name was 
subscribed, as here, in the body of 
the will. 


Quite frequently documents are pre- 
sented for probate where the signature 
of the testator appears in the body of 
the instrument either at the beginning 
or elsewhere in the document, but not 
at the end thereof. I believe it is a fair 
statement that if from the reading of 
the instrument by its “four corners” 
the elements required of a holographic 
will can be found, courts generally ad- 
mit the instrument as a will. 


Testator’s Hand 


Finally, questions arise whether, as 
all statutes require, the document of- 
fered for probate is in the testator’s 
writing. In Taylor v. Taylor,1* decided 
by the Texas Court of Civil Appeals, a 
will, wholly in the handwriting of Wil- 
liam P. Taylor but signed by “William 
P. Taylor and Isabelle Taylor” was sub- 
mitted for probate. The court held the 
will was entitled to probate as the hole- 
graphic will of William P. Taylor but 
was invalid as Isabelle Taylor’s will since 
witnesses had not signed the document. 


Most recent issues involve instruments 
containing printed or typed matter. In 
the past courts have evolved two differ- 
ent theories for construction of instru- 
ments containing printed matter, or 
words written in another’s hand. The 
first, called by Mechem the “intent 


18Tenn. App., 276 S.W. 2d 497 (1954). 
M4Taylor v. Taylor, 281 S.W. 2d 232 (1955). 





theory”! turns validity on whether the 
testator intended the non-holographic 
portion as part of his will. If he did 
not, according to this theory, the will 
without the nonholographic words is 
valid. If the testator did intend the non. 
holographic words as part of his will, 
however, this “intent” theory would in. 
validate the entire instrument.'® 


Bottomed on this theory is Estale of 
Thorn." There the testator devised “my 
country place Cragthorn.” The last word 
“Cragthorn,” however, was inserted with 
a rubber stamp. The California court 
held the will invalid because it was not, 
as the statute required, written entirely 
in the testator’s hand.1® 


Objections to this theory, of course, 
are immediately apparent. As Atkinson 
has put it,!® it 


invalidates many wills and often in- 
volves a purely conjectural determin- 
ation of the testator’s intent. The 
obvious “out” from the rigor of this 
rule is to find that the testator did 
not intend the objectionable words to 
be a part of his will. 


The rival doctrine may loosely be 
called the “surplusage theory.” This 
theory would disregard the nonholo- 
graphic matter and validate the will if 
the holographic portions are sufficient 
to constitute some testamentary plan. 
Indeed, one North Carolina case went 
so far as to hold that a will in which 
a testator filled in the blanks of a 
printed form could be probated.*° This 
despite the fact that the court apparently 
conceded that testator intended the 
printed words as part of his will. 


Principal objections to this theory, 
again in Atkinson’s language :*4 


are that it makes hash of the statute, 
especially if it requires that the will 
be entirely in the handwriting of the 
testator, and that while the courts 
may carefully omit the nonholographic 
words on probate, they may be tempt- 
ed to give them effect in the process 
of construction. 


These conflicting theories have this 
past year collided in cases before 
the Oklahoma?? and Texas Supreme 
Courts.”° Both faced the problem wheth- 
er or not an unattested nonholographic 


15See Mechem, Integration of Holographic Will, 
12 N.C.L.R. 213, 214-219. 


18See Atkinson on Wills (1953 ed.), pp. 357-359. 
17183 Cal. 512, 192 P. 19 (1920). 


18For signs that California courts’ adherence 
this rule may be weakening, see Estate of Durle 
wanger, 41 Cal. App. 2d 750, 107 P. 2d 477 (1941): 


Atkinson on Wills, p. 358. 


20In re Will of Parsons, 207 N.C. 584, 178 SE 
78 (1935). 


21Atkinson On Wills, p. 358. 
2Johnson v. Johnson, 279 P. 2d 928 (1954). 
Hinson v. Hinson, 280 S.W. 2d 731 (1955). 
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instrument could be validated by a later 
executed, but unattested, holographic 
document. The Texas court held the 
nonholographic document could not be 
validated by a subsequent holographic 
codicil, “the instrument offered for pro- 
bate is not wholly in the handwriting 
of the decedent and is not attested as 
required by statute.’ The Oklahoma 
court, however, held the holographic 
codicil incorporated the prior invalid 
nonholographic will by reference. As a 
result, the holographic codicil constitu- 
ted republication of the prior invalid 
nonholographic instrument and_ thus 
made up a valid will. 


The Oklahoma holding follows the 
pattern of decisions in Arkansas, Mon- 
tana, California, and North Carolina.*4 


*Rogers v. Agricola, 176 Ark. 287, 3 S.W. 2d 26 
(1928); Barney v. Hayes, 11 Mont. 571, 29 Pac. 
282 (1892); cf. In re Plumel’s Estate, 151 Cal. 77, 
90 Pac. 192 (1907) (attempted holographic will, 
invalid because of printed matter, incorporated by 
reference into a valid holographic codicil); In re 
Thompson’s Will, 196 N.C. 271, 145 S.E. 393 (1928) 
(holographic codicil allowed to incorporate by ref- 
erence printed matter (a promissory note) into a 
valid holographic will). Regarding incorporation 
by reference compare Malone, Incorporation by 
Reference of an Extrinsic Document Into a Holo- 
graphic Will, 16 Va. L. Rev. 571, 581-82 (1930) 
(no reason why holographic instruments may not 
incorporate by reference outside material not in 
the testator’s handwriting) with Dobie, Testamen- 
tary Incorporation by Reference, 3 Va. L. Rev. 
583, 594 (1916) (to allow incorporation is com- 
pletely contrary to statute on holographic wills). 


Appraising this development, I offer the 
opinion of one commentator :*° 


The view which does not permit the 
probate of the document seems much 
the better. In all the states recogniz- 
ing holographs the instrument, to be 
admitted as a holographic will, must 
be wholly in the handwriting of the 
testator. Holographic wills are allow- 
ed because it is thought that a docu- 
ment entirely in the testator’s hand- 
writing is a strong guarantee against 
fraud. By allowing an additional be- 
quest in the form of a holographic 
codicil to validate a typewritten in- 
strument without attestation or sig- 
nature of the testator the present 
court has eliminated an important 
safeguard against fraud. The prin- 
ciple that a testator’s intention should 
be followed whenever possible is 
quite important, but the danger of 
fraud must be weighed against this 
principle. Such a broad holding—that 
a holographic codicil republishes an 
invalid typewritten will—seems a 
dangerous precedent. 


Personally, I can see no good reason 
why the doctrine of incorporation by 
reference should not equally apply to a 
holographic will as it does to a formal 
witnessed will. The document incorpo- 
rated by reference in a formal witnessed 
will rarely could be admitted alone as 


28 Vanderbilt L. R. 926 (1955). 


a will. A validly executed witnessed co- 
dicil may republish an invalidily exe- 
cuted instrument intended as a will and 
make it subject to probate as a valid 
will. 


In sum, I would offer words of wis- 
dom suggested by two of my former 
brethren on the California bench. Con- 
struing an instrument in a manner they 
felt did violence to the testator’s appar- 
ent design, they commented :*° 


. unfortunately, the testator knew 
just enough about probate law to 
think he could safely prepare his own 
will; by acting for himself he saved 
an attorney’s fee amounting to per- 
haps ten dollars and caused a loss 
to his intended devisees and legatees 
of well over a hundred thousand; “a 
little learning is a dangerous thing.” 


In re Blair’s Estate, 295 P. 2d 898 (1956). 
A A A 


@ Richard S. Crampton, estate planning 
officer of The First Pennsylvania Bank- 
ing and Trust Co., Philadelphia, was 
awarded first prize of $50 for the best 
speech prepared for delivery to a civic 
or similar group, as a post-graduate pro- 
ject of the Trust Development School of 
the Illinois Bankers Association. The 
title of Mr. Crampton’s paper is “Will 
Your Business Interest Die With You?” 
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As a major executive of a successful 
company, he has given a good deal 
of his best thinking in recent years 
to the choice of the right successor. 

But...in one area he is still not 
protected—an important and per- 
sonal area. No qualified successor 
has been chosen to manage his 


investments; to safeguard his fam- 
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ily and his estate, as executor and 
trustee. 

At the United States Trust Com- 
pany, the trained talent is at hand— 
thoroughly experienced in coping 
with problems like his. The admin- 
istration of estates and trusts is our 
primary responsibility—as it has 


been for 103 years. 
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A Vacuum in Our Law 


Management of Property of Quasi-Incompetent Persons 


HILE [ HAVE NO STATISTICS, I FEEL 

fairly safe in saying that not a 
man, not a woman in this audience but 
who runs the very good risk, before 
death comes, of being either temporarily 
or permanently unable to take care of 
his or her business affairs. Heart attacks, 
cerebral hemorrhages, ordinary illness, 
accidents, any one of these things, to- 
gether with senility, may very well affect 
every person in such a way that he will 
be unable intelligently to attend to his 
business affairs. 


Soon after I came to the Bar, a friend 
and client, with my assistance, prepared 
his will. He took it very seriously. Be- 
fore we were through, he knew the 
meaning of every word in that document. 
He had carefully selected his executors, 
he knew what they would be required 
to do, what they would be permitted to 
do. He went further. He knew what the 
procedure would be by which they 
would act. He appreciated, I am sure, 
the fact that I made something of a rit- 
ualistic ceremony of the execution of the 
will, insisting that he orally state that 
the document before him was his will 
and insisting that he orally ask the wit- 
hesses to act as such. 


When we were finished and the wit- 
nesses were dismissed, he turned to me 
and said, “You have taught me that this 
is not enough. What if I should become 
incapable of taking care of my family 
and taking care of myself? Is there not 
some procedure by which I can do that 
in the same way that I have written this 
will? Is there not some way that I can 
insure myself and my family against my 
just making a fool of myself?” 


I explained to him that by power of 
attorney, he could appoint an attorney 
to act, but that under the laws of agency, 
an agent has no right to act when his 
Principal cannot. I explained to him 
he could create a living trust. 


He was not a wealthy man. He had a 
reasonable competence. None of these 
thinss appealed to him. He wanted, 
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while he had his intelligence, while he 
was able, to manage his own property. 
He also had enough forethought to want 
to be able to anticipate the problem of 
incompetency. I had to tell him I knew 
of no effective way. 


Since that time, I have known of 
cases where there was real hardship as 
a result of the fact that a man could 
not anticipate his own incompetency. 


A will—and I want to emphasize 
this — a will does two things: Primarily. 
it provides for the disposition of prop- 
erty; and incidentally, it provides for 
the appointment of a personal represent- 
ative to administer that property. The 
things which I will discuss here have to 
do principally with the appointment of 
the personal representative to adminis- 
ter property during a temporary or a 
permanent incompetency. The legal pro- 
fession should be sufficiently intelligent 
to point the way to a solution of this 
problem. 


Effect of Historical Background 


It is an oddity that the ancient codes 
of law are entirely silent on the problem 
of the incompetent. 


The early English law does recognize 
incompetency. Prior to the Fourteenth 
Century, the wardship of the person and 
the property of an incompetent person 
was vested in the feudal overlord. In- 
competents were classified as idiots — 
natural fools, who were either born with 
incompetence, or who became incompe- 
tent in childhood; and lunatics—those 
who became incompetent after attaining 
their majorities. 


For some reason, the historical back- 
ground of which I do not know, the 
overlord and later the crown — which 
took over the management of incompe- 
tents’ property in or about the Four- 
teenth Century—had only the duty of 
furnishing necessaries to the idiot. The 
rents and profits belonged to the lord 
or the crown. And for that reason, in 
the early days, the instrument by which 


the king acted was exchequer and not 
chancery. 


In the case of a lunatic, so-called, the 
guardian—the crown or the overlord— 
was responsible for maintaining the 
property of the incompetent, for col- 
lecting the rents and profits against that 
day when the lunatic might be restored 
to competency, which is exactly the sit- 
uation before us today. 


So far as the personal aspects of the 
guardianship were concerned, the in- 
competent was treated as an unwanted 
criminal. If he were sufficiently intelli- 
gent, shall I say, to be amusing, he 
might become the jester of his lord. 
Otherwise, he was frequently thrown 
in an institution, and the word “bed- 
lam” comes into our language from the 
howls that emanated from the Hospital 
of Our Lady of Bethlehem, where many 
of these poor creatures were housed. 


This historical background, these con- 
cepts, affect our thinking to this day. 
The American Colonists, almost without 
exception, brought with them as their 
heritage from the English law, the laws 
with respect to guardianships for in- 
competents. Almost without exception, 
those early statutes referred to idiots 
and lunatics. 


I can break my leg and be laid up 
for an interminable period and no dis- 
grace follows. But if anything affects 
my mind, somehow, there is a suspicion, 
the suggestion of some form of disgrace. 
I can contract a loathsome disease; I 
can have smallpox; and my friends will 
come to see me as soon as the danger of 
infection is over. But, if I have the sug- 
gestion of a mental incapability, many 
of my friends will avoid me from then 
on. I am not a psychologist, but I sug- 
gest that mental illness should not carry 
with it the idea of disgrace. 


These concepts go back to that period 
when the lunatic, the idiot, was feared; 
and they affect our thinking today. I, 
for one, would like to do my small part 
in overcoming that thought. 
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Statutory Pattern 


Many of the statutory provisions in 
this country refer still to lunatics and 
idiots and things of that kind. Not in- 
frequently, if one merely reads the 
statute, one could draft a petition to the 
court which would carry with it no sug- 
gestion of mental difficulty, merely 
alleging that the person is incapable of 
taking care of his affairs, and one would 
not have to brand him as a lunatic. 


But, as these statutes have been inter- 
preted in many of our states, the peti- 
tion must allege that the incompetent 
is a lunatic. Repeatedly, I have re- 
ceived instructions from a son or a 
daughter or other relative of the person 
in difficulty, to prepare papers for an 
incompetency proceeding; and having 
prepared those papers, my client has re- 
fused to sign them because of the langu- 
age that had to be employed. 


This is unnecessary ; that theory should 
be changed. We should recognize the 
very things that Judge McAvinchey 
pointed out,* that there should be a 
method for recognizing that a man who 
cannot sign a check because he happens 
to be lying on his back in a hospital; 
or a man who has lived a good, full life 
and come to the point where he can no 
longer remember whether he had break: 
fast that morning, is not a lunatic, and 
he should not be branded as a lunatic. 


I am not entirely concerned with the 
old person. The incompetency to which 
I address myself could occur to a boy 
of twenty. Think what an adjudication 
of incompetency in most of our states 
would mean to a man of twenty, even 
though a few years later he be found to 
be completely sane. That is going to 
follow him through all his life. And it 
is unnecessary, because he has not been 
a lunatic within the common concept of 
that term. 


A Will for the Living 


Throughout my experience in the field 
of probate, I have always felt that there 
was one thing paramount in the matter 
of wills, both in their drafting and in 
their administration; namely, so long as 
it did not violate public policy, so long 
as it was legal, the wish of the testator 
should prevail. I still think that principle 
is sound. I suggest there is no reason 
why a thinking man, realizing that he 
may at any moment by reason of acci- 
dent or illness or old age become in- 
competent, should not anticipate that 


*See page 872 herein. 
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incompetency; or should not be given 
machinery by which he can anticipate 
that incompetency. And in those cir- 
cumstances, his wishes should prevail, 
just as his wishes should prevail in the 
matter of his will, both in its drafting 
and in its administration. 


I suggest that, for practical purposes, 
there is very little difference betweey 
the incapacity of the man lying for six 
months in a hospital as a result of a 
heart attack and the incapacity of death. 
In both cases, that man cannot act for 
himself. And both cases should be treat- 
ed alike to the extent possible. 


We, as lawyers, should point the way 
for the man who is still wisehearted, 
who is still filled by his Maker with the 
spirit of wisdom to designate the person 
who will act for him when he cannot 
act for himself. 


My fear is not for the rich man. What 
I say applies to the rich man, true, but 
the corner grocer probably needs the 
machinery for this far more than the 
rich man, because he needs somebody 
to come in and actually run his grocery 
store, someone in whom he has confi- 
dence, someone who will take his in- 
structions. 


Another reason for feeling that the 
present state of the incompetency stat- 
utes is unfortunate is that in many 
of our jurisdictions, incompetency pro- 
ceedings have come to be thought of as 
patronage matters. They are very ex- 
pensive, with the costs all out of line. I 
give one example. Just within the last 
two years, I had occasion to take up 
with the clerk of a certain court the 
matter of the cost of an incompetency 
proceeding. It was not a large matter: 
the estate would have been appraised 
at not more than $25,000. The clerk’s 
best estimate, however, of the cost of 
that proceeding was from $2,500 to 
$3,000. That included the fees of the 
psychiatrists, the fees of a jury, the cost 
of transporting the jury, because the 
incompetent could not appear before 
the jury, the fees of a guardian to rep- 
resent the incompetent, and other items. 


Steps for Improvement 


A number of states have amended 
their incompetency statutes within the 
last few years to alleviate this situation 
to some extent. For the most part, these 
statutes have been designed to permit 
the incompetent himself to join in the 
petition for his own adjudication of in- 
competency. 


The Law Revision Commission of the 


State of New York proposed such a law 
some years ago. The bill was passed in 
the Senate but failed in the assembly, 
and has not as yet been revived. I un- 
derstand that the Commission has just 
about finished its onerous work on the 
Commercial Code and it will be ready 
to consider some other matters. I intend, 
both personally and through the Sec. 
tion’s committee of which I am chair. 
man, to induce them to go further than 
merely giving the incompetent the right 


to petition for his own adjudication of | 


incompetency. There are many incom- 
petents who are unable to sign their 
names, unable to determine intelligently 
whether they should be adjudicated in. 
competent or not. Do we wait until the 
fingers of death are at a man’s heart 
before we permit him to appoint his own 
executor? We would much prefer to 
have the testator appoint the executor 
at a time when he has his full capacities. 
But these statutes suggest, as a measure 
of relief, that the poor incompetent shall 
have the right to petition the court for 
an adjudication of his incompetency. 


Do not misunderstand me. In a given 
situation, I think such statutes are de- 
sirable. | know of many situations—as 
Judge McAvinchey pointed up —in 
which a man might well be permitted to 
join in a petition for an adjudication 
of his own incompetency. But that does 
not go far enough; there are many sit- 
uations in which it would not apply. 


New Approach 


What I suggest is new legislation. 
Such legislation should not be under- 
taken lightly, should not be done except 
with debate. 


The great legal systems of history 
have been the codifications of the cus 
toms of people. They have been success: 
ful legal systems because they have been 
accepted by people as their customs. 
Laws which ‘have sprung full-fledged 
from the brains of man frequently do 
not solve the problems they are designed 
to solve and often raise other problem: 
that were not anticipated. 


I do not, therefore, offer here an) 
special legislation or drafts of bills. Fo 
any intelligent new legislation result 
only from the ferment of controversy: 
just as our common law has developed 
The most unfortunate statute that we 
could have would be one in which @ 
of the draftsmen had agreed to evel! 
provision, because I suspect that al) 























such bill would lead us into pitfalls tha 


we do not now contemplate. 
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Above all things, we must avoid a 
possible fraud upon the incompetent. 
Many laymen do not understand the 
formalities with which we lawyers and 
our law have surrounded the execution 
of wills. We know that they are done 
for the good of our client. They are 
done to prevent a fraud on a man who 
can no longer speak, and the incompe- 
tent can no longer speak while he is 
incompetent, just in the way that the 
testator can no longer speak after death 
has overtaken him. 

Any machinery that is developed to 
take care of our problem should be de- 
liberately designed to impress upon the 
man thus anticipating incompetency, 
the seriousness of his act; just as the 
execution of a will is in a way, a cere- 
mony—having the testator publish the 


will, saying “This is the will,” asking 
the witnesses to be his witnesses. All this 
impresses upon him the fact that he is 
doing a solemn act. 


Some Proposals 


While I said that I come with no 
drafts of statutes, there ought to be some 
suggestion of what might be done. 


Incompetency can be anticipated by 
means of a living trust. Very few men 
are either in a position or have any 
desire to create a living trust. It is the 
unusual man who can. It has been sug- 
gested, however, that a trust might be 
so drawn that it would become effective 
at the time of incompetency. I think that 
under the laws of many of our states, 
such a trust would not be valid, because 
the essential element of delivery would 


not take place until the moment of in- 
competency and the incompetent is in 
no position to make that delivery. How- 
ever, I will not say that a statute could 
not be so drafted as to permit such a 
trust. That is where the combined think- 
ing of the legal profession should begin 
to work. 


It has been suggested that property 
can be held or might be put in joint 
names. I dismiss that, because I think 
most of us will agree that the problems 
which arise, taxwise and otherwise, from 
the holding of property in joint names, 
make it unwise to consider that a solu- 
tion unless we can find some method 
of joint holding which will not give 
rise to these problems. 


The suggestion has also been made 
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that a man anticipating incompetency 
may execute a power of attorney, and 
create an agency. Doubtless there are 
many of us who have on occasion sanc- 
tioned the use of a power of attorney 
when we knew it was not properly used, 
when we knew that the principal was 
incapable of acting, when we knew the 
agent was running a risk in acting. I 
do not like that. Whenever I have done 
it, I realized that potentially I might be 
getting somebody into difficulty. The 
actions of the agent, while his principal 
is incompetent, are not worth anything 
if there is anybody who wants to make 
trouble. Again, we may be able to amend 
our laws to provide for an agency which 
will not be limited by the provision that 
an agent has no authority to do a thing 
which his principal cannot do. 


Somehow, I feel that all of the rem- 
edies thus far discussed carry with them 
possibilities of fraud on the incompetent. 
I know of no reason why we should not 
be sufficiently intelligent to draft statutes 
under which I could execute a document, 
with all the formalities, if you wish, of 
a will, by which I could say that, if Dr. 
A and Dr. B, or if you wish, Dr. C, or 
if you wish, Attorney So-and-So, certify 
to a court that I am incompetent in the 
sense that I am incapable, temporarily 





or permanently, of taking care of my 
business affairs, then from that moment 
on, the person designated by me should 
have full authority to take care of my 
business affairs for me. The document 
could contain instructions, just as I 
would put instructions to my executor 
in my will. 

The suggestion has been made that 
in certain of the Western states, there 
has been proposed legislation whereby 
not only may a man join in a petition 
for his adjudication as an incompetent, 
but by which the administration of the 
incompetent’s property will be handled 
somewhat as is the independent execu- 
torship in Texas, where there is very 
little supervision by the court. 


Many problems that present them- 
selves to us as lawyers would disappear 
if we answered the questions in terms 
of the interests of the client instead of 
in terms of benefit to the legal profession. 
This is one of those matters in which we 
lawyers sometimes think less of the in- 
terests of our clients than we do of the 
interests of ourselves and the legal pro- 
fession; you can sometimes have the 
necessity for dual proceedings, which 
can be very expensive. Some states pro- 
hibit their courts from naming personal 
representatives unless they are residents 
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of the state. I had this experience a little 
while ago. 


A lady, whose principal properties 
were in Texas, was lying in a hospital 
in New York, quite incapable of taking 
care of her business affairs. At the same 
time, the physician said she might live 
ten, fifteen or even twenty years. There 
was nobody in Texas whom the family 
wished to have appointed guardian. She 
was in New York; therefore, the New 
York courts had jurisdiction. The only 
procedure that the Texas lawyer and 
myself were able to work out (perhaps 
we were not smart enough) was first, | 
to go through the ordeal of having a | 
committee, as we call it in New York, | 
appointed in New York, and then com. | 
ing down to Texas where the Texas | 
courts would then appoint that commit- 
tee as a guardian of the property. It 
meant two bonds, two accountings, a 
variety of difficulties which I think were | 
unnecessary, except for the Texas statute 
forbidding the court, in an original pro- 
ceeding, from appointing anybody out- 
side of the state as guardian of an 
incompetent. 


Local Answers 


I am not one of those who feel we 
should have uniform laws for every- 
thing. I do not feel, for example, that 
the independent executorship would at 
all be practicable in the State of New 
York. But if the people of Texas want 
that kind of administration (and it has 
been successful there), I see no reason 
why they should not have it. I see no 
reason why we should develop the 
passion for uniformity to the extent 
that we must say that the laws of every 
state in these matters should be precisely 
uniform. 


I feel this problem which I have dis- 
cussed should be met on a local basis. 
I have a feeling that Ohio problems can 
best be solved by the people of Ohio. 
rather than by the people of New York; 
the people of Vermont know better what 
their problems will be than the people 
of Texas. 


If anything I have said has validity, 
it is a problem for our local bar associa 
tions first, for state bar associations set: 
ond. As the present chairman of the 
Committee on Management of Infant: 
and Incompetents’ Property, I say thal 
that committee will stand ready at any 
time to assist in such local efforts t 
meet this problem. A variety of statutes 
may have to be enacted and we can all 
learn from each other. 
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crete, forged steel and clear blue sky. 

Mover of goods, grower of goods, maker of goods 

. capital of the nation’s transportation, agri- 
culture, industry. This is Chicago today. 

But there is another Chicago. The Chicago of 
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tomorrow, with the Atlantic in its front yard and 

dig the commerce of the world on its doorstep. And 
aed in this new Chicago, economists envisage 890,000 
8 new job opportunities, $10,000,000,000 invested in 
oa new industrial facilities by 1975. 
yen We at the Harris are proud of our role in this 
the dynamic city —of the contributions we have made 
ben to industry in Chicago through years of Creative 
ery Banking. Proud, too, of “the vision to see, the back- 
aely ground to understand, and the will to act,” that 

we are continuing to contribute to the new Chicago. 
dis- Creative Banking is a vital, decisive business 
isis, concept which contributes to the needs of every- 
can one we serve at the Harris—correspondent bank, 
hio, individual or corporation. Would you like to know 
wrk; how it can work for your bank? Write for a copy 
vhat of our booklet, ‘‘Your Correspondent Bank in 
ople Chicago.” 
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The Gander, the Goose and the Government 


Trusts 1n Divorce Settlements 


HAT IS SAUCE FOR THE GOOSE MAY 

be sauce for the gander — during 
marriage. The Government, benevolently 
recognizing this principle for tax pur- 
poses, grants the married couple income- 
splitting under the income tax,’ gift- 
splitting and the marital deduction under 
the gift tax,” and the marital deduction 
under the estate tax.* As our statutory 
domestic relations laws have moved 
away from the common law principle 
that husband and wife are one person, 
our Federal tax statute has moved 
toward that principle of unity. 


With divorce come changes in the tax 
status of the parties which, in their way, 
are as fundamental as those which occur 
inter sese. The income-splitting, gift- 
splitting and marital deduction provi- 
sions become inapplicable. If alimony is 
paid, complex income tax provisions 
specify to whom and how it shall be 
taxed.* A property settlement may have 
uncertain and inconsistent income, gift 
and estate tax consequences.° 


Much has been said of the powerful 
influence of Federal tax law in shaping 
business decisions and the planning of 
estates. As we shall see, that influence 
is no less persuasive in the shaping of 
marital settlements. 


I. Substantive Considerations 


A husband may satisfy his obligation 
to support. his..wife after. divorce or 
separation by one of three principal 
methods: (1) periodic payment of ali- 
mony directly to her; (2) transfer di- 
rectly to her of a lump sum of money or 
property; or (3) creation of a trust for 
her support. He may also satisfy his 
wife’s claims to a property settlement in 
recognition of dower or other marital 
property rights by either the second or 
the third method. 


1Internal Revenue Code of 1954, §2. Section ref- 
erences, unless otherwise identified, are to the In- 
ternal Revenue Code of 1954. 


°$§2513 and 2523. 
3§2056. 

*§§71 and 215. 
5See infra. 
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The choice of method will vary with 
the facts of the particular case. Various 
factors may favor or require provision 
for direct alimony payments. The hus- 
band may be financially unable to make 
an adequate property settlement. He may 
have large business or professional in- 
come, so that the cost of alimony may 
be small after allowing for its deduction 
from his gross income. The wife may 
wish to participate, at least in part, in 
anticipated increases in the husband’s 
earnings. The husband’s property, al- 
though valuable, may be non-income- 
producing and difficult to sell, thus 
making a property settlement unsuit- 


able. 


Other factors may point to a lump-sum 
property settlement. Such a settlement 
frees the husband from continuing 
claims by his wife — and it insulates 
the wife from fluctuations in the hus- 
band’s financial fortunes. The husband 
does not obtain this freedom or the wife 
this security under the system of 
periodic payments of alimony.® A prop- 
erty settlement, unlike alimony, may 
provide for the wife after the husband’s 
death or incapacity, or after her own 
remarriage. The husband may have large 
property but relatively little ordinary 
income, so that an alimony deduction 
would be of little value to him. For 
instance, his property may include a 
substantial volume of tax-exempt se- 
curities, or of low-dividend stocks or 
other property held for capital appre- 
ciation. 


To those who can afford its initial 
cost, the third method — the alimony 
trust —- may appear the most sensible 
choice. It shares the advantages just 
noted for a lump-sum direct settlement. 
Continued support of the wife is better 
assured under an alimony trust than 
under a direct settlement.* The judg- 


®Aside from the risk that the husband may not 
be able to pay the stipulated sum, a change in the 
financial status of the husband may warrant reduc- 
tion of the alimony. This assumes, of course, that 
the court in a decree of divorce retains jurisdiction 
over alimony. See 27 C.J.S.. Divorce §239 B 
(1941). 


ment of an independent trustee is sub. 
stituted for the often more unstable 
judgment of the wife. The trust provides 
greater protection against the fortune 
hunter. The alimony trust permits pro- 
visions for the wife to be combined with 
provision for the children, either as in- 
come beneficiaries or as remaindermen. 
Flexibility may be introduced by em.- 
powering the trustee to invade principal 
where necessary or to vary distributions 
among the children to meet their re- 
spective needs. 


A. Drawing Trust Instrument 


The usual trust is the voluntary act 
of the grantor; it is drawn by the 
grantor’s lawyer and in accordance with 
the wishes of the grantor alone. The 
alimony trust is not of this nature; it 
is a property settlement between two 
adverse parties. To protect the integrity 
of the instrument, each party should 
have independent counsel. 


Transactions between parties in con- 
fidential relationships are closely scruti- 
nized. They will be enforced only when 
free from fraud or undue influence. 
Even more, the parol evidence rule will 
be relaxed to permit extrinsic proof of 
overreaching.® 


Most courts agree that the relationship 
between husband and wife is conf- 
dential.® There is disagreement, however, 
on whether divorce shatters this con- 
fidential relationship. At least one juris- 
diction holds the confidential relation- 
ship to survive the divorce.!° Others 


TWhere the wife in a separation agreement ac- 
cepts a lump sum in satisfaction of her right to 
support, the husband takes the risk that the agree- 
ment will be set aside if the proceeds of the settle 
ment are exhausted, by the wife’s mismanagement 
or otherwise, and the wife is liable to become 2 
public charge. See De Robertis v. De Robertis, 261 
App. Div. 476, 25 N.Y.S. 2d 929 (1941), app. 
denied, 286 N.Y. 733; Lindey, Separation Agree 
ments and Ante-nuptial Contracts, 1954-55 Supp. 
§16. Transfer of a legal life estate in realty or pe!- 
sonalty is not a common form of conveyance in 4 
lump-sum settlement. 


8See generally Bogert, Trusts, §482 (1941). 
®]bid. 


1oBarker v. Barker, 27 N.W. 2d 576 (N. Dak. 
1954). 
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consider the confidential relationship 
dissolved at the time when divorce is 
contemplated. For the sake of safety, 
the trust instrument should recite that 
each party was represented by competent 
counsel of his own choosing.!” 


The trust may be fully funded at the 
outset with principal capable of produc- 
ing income sufficient for the wife’s needs. 
If the initial contribution is not large 
enough to produce the income necessary 
for the support of the wife, the trust 
usually provides the wife with fixed 
payments from income and _ principal, 
and the husband promises to replenish 
the fund periodically as needed. If this 
latter type of trust is used, the drafts- 
man should specify whether the hus- 
band’s obligation to replenish is to con- 
tinue after death. 


Problems of draftsmanship may arise 
also with the single contribution trust. 
One is illustrated by a Pennsylvania 
case.!® There the agreement provided 
that the husband would deposit in trust 
stock yielding income of approximately 
$3,000. Income from the stock fell below 
$3,000. The parties had not provided 
for such an event. The question being 
open therefore, the Court construed the 
agreement as requiring the husband to 
make up the difference. 


Under the modern view, the alimony 
trust may contain the husband’s promise 
to contribute a portion of any sum he 
may inherit from his family.1* Such a 
provision is often desired to insure the 
children, commonly the remaindermen 
of the alimony trust, “a rightful portion 
of their family inheritance.” Before in- 
serting such a promise in the trust in- 
strument, the lawyer should check his 
state law, since some jurisdictions may 
still adhere to the view that these 
promises are unenforceable as frauds 
upon the bequeathing ancestors.'” 


B. Legality of Purpose of 
Alimony Trust 


The purpose of a trust must be con- 
sonant with public policy. Trusts en- 
couraging divorce or discouraging mar- 


"See Cooper v. Cooper, 69 So. 2d 881 (Fla. 
1954); O’Meoia v. Adkins, 73 Cal. App. 2d 143 
(1947). 


An attorney who has represented both parties 
during their marriage must ask one of them — 
usually the one who became his client last — to 
Secure other counsel. The attorney may have 
knowledge of facts which make it difficult or un- 
desirable for him to represent either of them. 
Sometimes one of the spouses has a psychological 
reluctance to retain counsel. 


Van Skiver, 337 Pa. 390, 12 A. 





Van Skiver v. 
2d 108 (1940). 


“See Hooker v. Hooker, 130 Conn. 41, 32 A. 2d 
68 (1943). 


“See cases cited in Hooker v. Hooker, supra 
note 14, 
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riage are against public policy and un- 
enforceable.*® 


The courts have not upset provisions 
for the termination of an alimony trust 
upon the remarriage of the wife. Such 
a provision, though tending in theory 
to discourage remarriage, is reasonable 
and should be enforced. Indeed, such a 
provision merely applies the legal meas- 
ure of duration of the obligation. 


16See Tripp v. Payne, 39 Ill. 178, 171 N.E. 131 
(1930) (holding unenforceable a trust providing 
income for husband during time he lives without 
his wife); In re Liberman, 279 N.Y. 458, 18 N.E. 
2d 658 (1939) (holding unenforceable a _ trust 
granting beneficiary income when he marries a 
woman approved of by other beneficiaries). See 
also Bogert, Trusts, §211 (1941). 


Provisions conditioning the alimony 
trust upon divorce have proved more 
troublesome. The law on this point 
varies from state to state. One view is 
that such provisions are against public 
policy.'7 Under this view, an escrow 
of the trust instrument pending the 
divorce might invite a later assault- on 
its validity. Another is that such pro- 
visions are enforceable if the parties 
have decided upon divorce in advance 
of the settlement.'® 


The courts have been reluctant to 
17S$ee Lindey, Separation Agreements and Ante- 
nuptial Contracts, 1954-55 Supp. §31(3). 
18See discussion in Commonwealth v. Miller, 165 
Pa. Super. 64, 106 A. 2d 627 (1954). 


SSSHSSHSTSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSSsesesSseSeeseseseeoeeeeeeeeeeeeeeeeee 
eeee @eeeeeeeeeeeeeees « eeeeeee eeeeseeeeeeesese 


« e . 
006000to0seseese 


Ndag . °. . 
eooccceeeeee 


eetelee ease eeeeeeeeeeeeeeeeeseeeseseeaeaeeess 
. 


BECAUSE Chicago Title and Trust Company is 
unique in Illinois for its length of experience and 
range of facilities. Active in trust administration 
for over 65 years, it offers many services including: 


® Testamentary Trust 
® Living Trust 

® Pension Trust 

® Investment Counsel 


@ Ancillary Administration 


® Title Guarantee Policies 
® Escrow 

© Registrar 

® Transfer Agent 

® Land Trusts 


You choose well when you choose Chicago Title and 
Trust Company to serve you and your customers 
reves, on all fiduciary matters affecting Illinois property. 


Chicago Title 
and Trust 
Company 


tt Pt Pa a be be 


ee ee ee 
eee e vere eeseeesee esses POSH POSE VOTO OTC ee eee reas 





, 
ee 


111 West Washington Street "+" 


Chicago 2, Illinois _,°,’, 


eeeee POOL 








—Photo, Dallas Chamber of Commerce 

Night scene in downtown Dallas showing Republic National Bank 

(foreground), tallest building in Dallas, and Mercantile National 
Bank with its weather forecasting tower and clock. 


after divorce in- 
crease or reduce the 
amount of support 
payments. This prob- 
lem is not restricted 
to alimony trusts; 
the same problem 
must be faced if a 
lump-sum settlement 
or periodic payment 
settlement is used. 
Tax factors figure 
heavily in its resolu- 
tion; these will be 
discussed later. 

A court does not 
retain jurisdiction 
over support if it 
either omits a provi- 





permit the creator of the trust to dis- 
affirm it on the ground that it was con- 
ditioned on divorce. Nevertheless, ex- 
posure of the trust to such attacks should 
be avoided, if possible. 


C. Rights of Creditors of Wife 


in Alimony Trust 


The advantage of a trust over a direct 
property settlement with the improvident 
wife has been noted.!® However, the hus- 
band will not be assured against his 
wife’s becoming a public charge for 
whose support he may be held re- 
sponsible if the trust is subject to claims 
of her creditors. 


Under the common or statutory law 
of many states a trust for the benefit of 
the settlor is unenforceable against both 
prior and subsequent creditors of the 
settlor.2° Corollary to this rule, the 
person who furnishes the consideration, 
even if he is not formally the transferor, 
is regarded as such.”! Thus, it has been 
held that the wife is the settlor of a 
trust created by her husband in satisfac- 
tion of her rights to dower or support.” 
Under this view, an alimony trust would 
not be secure against the wife’s creditors. 
If the remainder of the trust goes to a 
person other than the wife, or if the 
trust has other income beneficiaries, only 
the wife’s interest should be subject to 
claims of subsequent creditors.** 


D. Subjecting Instrument to 
Court 


One of the most important, yet diffi- 
cult, decisions for the parties to make 
is whether to vest the marital settlement 
with such finality that a court cannot 


19See note 7, supra. 

2oScott, Trusts, §156 (1939). 
217d. at §156(3). 

22Ibid. Scott disagrees. 

Jd. at §156. 
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sion for alimony in 
the final decree of divorce, or expressly 
denies such a provision. This appears to 
be the majority view.”* Accordingly, the 
parties may touch their agreement with 
eternity by not submitting it to the court, 
and by inducing the court to remain 
silent on or expressly deny alimony in 
the divorce decree. 


In a large number of jurisdictions, 
either by statute or common law, courts 
have the power to alter a domestic 
decree of alimony even if that decree is 
based on an agreement entered into by 
the parties prior to or subsequent to a 
divorce,*> and without regard to whether 
the agreement is merged into or sur- 
vives the decree. A provision against 
modification in the agreement of the 
parties is of no avail. In the exercise of 
its power, the court may increase as 
well as decrease the support allowance. 
If the support is provided for in a trust, 
additional payments will be paid col- 
laterally. 


Whether the agreement is adopted by 
the decree, and, if so, whether it is 
merged in the decree or survives it, 
may be important in several respects. 
The husband may be punished for con- 
tempt only if his obligation is incorpo- 
rated in the decree. It may be important 
for the wife to be able to sue on the 
agreement where it covers matters be- 
yond the jurisdiction of the court. The 
statute of limitations may vary for the 
enforcement of agreements and decrees. 
Finally, as will be shown, the survival or 
merger of the agreement in the decree 
may have significant tax consequences. 


*4Annotations, 43 A.L.R. 2d 1387 (1955); 83 
A.L.R. 1248 (1933). In several jurisdictions, this 
general rule may have been overridden by statute. 


See Annotation, 58 A.L.R. 639, supplemented, 
109 A.L.R. 1068, 166 A.L.R. 675; 166 A.L.R. 370. 
See also Adler v. Adler, 373 Ill. 361, 26 N.E. 2d 
504 (1940), cert. denied, 311 U.S. 670. 


Il. Tax Aspects 


The alimony trust poses distinctive 
tax problems for which hornbook 
answers cannot be found. By reason of 
the alimony trust, the settlor at one 
time or another may be called upon to 
pay a capital gains tax, an income tax, 
a gift tax and an estate tax. The hus. 
band who makes a direct lump-sum 
settlement will escape the income tax 
and the estate tax. The husband who 
pays his alimony through periodic pay- 
ments will not be subject to the capital 
gains tax. The factors which determine 
whether the various taxes are owing are 
not at all uniform. In fact, there is little 
correlation among the income, estate and 
gift taxes as applied to alimony trusts. 


A. Tax Cost of Creating Trust 


Gratuitous transfers are subject to the 
gift tax*® and, if the transferor made the 
transfer in contemplation of his death 
or if he retains certain contacts with the 
transferred property, the transfer is also 
subject to estate tax at his death.** The 
gratuitous transfer of property which has 
appreciated in value in the hands of the 
transferor does not subject him to a 
capital gains tax upon that increase in 
value.” On the other hand, where prop- 
erty is transferred for an adequate con- 
sideration, the transfer is subject neither 
to gift tax’ nor to estate tax,°° but if 
the transfer is of appreciated property, 
a capital gains tax is payable.*! If a 
promised gratuitous transfer has not 
been made prior to death, but is made 
after death by the promisor’s executor, 
the amount promised is not a deduc- 
tion from the gross estate for the purpose 
of computing the estate tax.*” 


Much confusion has arisen in _ the 
application of these principles to prop- 
erty settlements in connection with 
divorce or separation. The husband’s 
transfer to the wife in satisfaction of 
his familial obligations of support and 
dower is, of course, not gratuitously 
motivated. Nevertheless, as we shall see, 
the gift, estate and capital gains tax 
consequences of such a transfer have 
not been easy for the courts to establish. 


The alimony trust presents an even 
more complex problem. Ordinarily, the 
remainder of such a trust is to pass to 


26§§2501 and 2512; Reg. 108, §86.2. 
27§§2035-2038 and 2043. 


28§1001; Helvering v. Hindes, 74 F. 2d 537 (4th 
Cir. 1935). 


2°See note 26, supra. 
80See note 27, supra. 


31See note 28, supra. It is assumed that the trans- 
fer is of a capital asset. See §1221. 


82§2053(c) (1) (A). 
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the children. Transfers by parents of 
property to their children are subject 
to gift tax and, where certain contacts 
are retained, to estate tax. The transfer 
to the children being gratuitous, the 
use of appreciated property should not 
give rise to capital gains tax. However, 
the problem is complicated by the diffi- 
culty of determining whose bounty the 
children are enjoying. Nominally at 
least, the transferor is the husband. 
However, the wife may have induced the 
transfer by parting with a portion of 
her rights to support and dower, so 
that she is the children’s benefactor. 
Since the wife’s rights are not easily 
susceptible of measurement in dollars, 
the question of which spouse was the 
economic source of the transfer may be 
a vexing one. 


1. Gift Tax Treatment 


A taxable gift is a transfer for less 
than an adequate and full consideration. 
A “sale, exchange, or other transfer of 
property made in the ordinary course of 
business (a transaction which is bona 
fide, at arms-length, and free from any 
donative intent), will be considered as 
made for an adequate and full considera- 
tion.”’3 


a. Transfers to or for Benefit of Spouse 


Presumably, whether a transfer is a 
taxable gift should in all cases turn 
upon the adequacy or inadequacy of 
the consideration. In 1950, however, the 
Supreme Court in the Harris case ruled 
that a transfer to a spouse effected by 
a court decree did not have to meet the 
consideration requirement in order to 
escape gift tax.34 


In the Harris case, the marital settle- 
ment was not to become operative until 
the entry of the decree of divorce. The 
Supreme Court held that the transfer 
was nontaxable because effected by a 
decree of court. This latter fact was, 
in the opinion of the court, enough 
to exempt the transfer from the con- 
sideration requirement. Subsequent cases 
interpreting Harris have stressed that 
mere approval of the settlement by the 
divorce decree does not make the trans- 
fer one effected by the court.*° The 
transfer must be made conditional upon 
the approval of the court, or, if the 
agreement has independent vitality, the 

“Reg. 108, §86.8. 

340 U.S. 106 (1950). 


*See McMurtry v. Comm., 203 F. 2d 659 (1st 
Cir. 1953); Rosenthal v. Comm., 205 F. 2d 505 (2d 
Cir. 1953); Bank of N. Y. v. United States, 115 F. 
Supp. 875 (S.D.N.Y. 1953); Estate of Chester H. 
Bowers, 23 T.C. 911 (1955). 
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court which gives its approval must have 
had the power to prescribe a different 
property settlement. 


Section 2516 of the Internal Revenue 
Code of 1954 broadens the Harris ex- 
emption in some respects. It eliminates 
the necessity of approval by a divorce 
court, but imposes conditions of its own. 
The section provides that a transfer 
settling the marital rights of the spouse 
or providing a reasonable allowance 
for the support of children during 
minority will be deemed a transfer for 
“full and adequate consideration,” if 
the agreement pursuant to which the 
transfer was made was entered into 
within two years prior to a divorce. It 
must be noted that the section is ap- 
plicable only if the parties do obtain a 
divorce. 


Cases not exempted by Section 2516 
may still be tested under the Harris 
principle. If the transfer still fails of 
exemption, its taxability will turn upon 
whether the right released by the trans- 
feree constitutes consideration within 
the meaning of the gift tax law. The 
position of the Treasury Department on 
this question is stated in the now famous 
E.T. 19, issued in 1946.°° The release of 
dower, or its statutory equivalent, is not 
consideration. The release of the right 
to support does constitute consideration. 
A transfer made in satisfaction of both 
the right to support and dower is a gift 
to the extent allocable to the latter. E.T. 
19 prescribes a method of allocation for 
cases of mixed consideration. 


E.T. 19 has not been received with un- 
questioned acceptance by the courts. In 
general, a transfer made in considera- 
tion of the release of dower alone has 
been held to be a gift.** But if the trans- 


361946-2 Cum. Bull. 166. 

37Krause v. Yoke, 89 F. Supp. 91 (D.W. Va. 
1950) (prior trust established in satisfaction of 
right to support; subsequent trust in satisfaction 
of dower held a gift). Cf. Comm. v. Barnard’s Es- 


fer was made in consideration for the 
release of both the right to support and 
dower, the courts have refused to find 
a gift in the absence of a clearly sup- 
portable allocation.*® If the Commis- 
sioner fails to show that the amount 
transferred is in excess of the reasonable 
value of the right to support, the whole 
transfer will escape gift tax.°® Because 
of the difficulty in fixing the value of the 
right to support, a clear allocation is 
not easily made.*° As a result, imposition 
of gift tax on marital settlements is 
likely only in those cases in which 
the transfer is solely in consideration for 
the release of dower, or where it is 
clearly in excess of the value of the 
right to support. 


In summary, marital settlements 
effected by court decree, or entered into 
two years prior to divorce, even if 
partially in consideration for the re- 
lease of dower, are not taxable gifts. In 
the event that neither of these two con- 
ditions is met, the marital transfer will 
be taxable as a gift only if and to the 
extent that it was made in consideration 
for the release of dower or its statutory 
equivalent. 


b. Transfers for Benefit of Children 


Payments for the support of children 
during their minority are not taxable 
gifts. On the other hand, payments to . 
children for their support after they have 
attained majority are taxable gifts, even 
if effected by decree of court.*! Trans- 


tate, 176 F. 2d 233 (2d Cir. 1949) (transfer in 
satisfaction of curtesy); Clarissa H. Thomson v. 
Comm., 6 T.C.M. (CCH) 822 (1947) (same). One 
court has rejected E.T. 19. Edward B. McClean, 11 
T.C. 543 (1948) (alternate holding). 


Junius R. Judson, 6 T.C.M. (CCH) 242 (1947). 
8°] bid. 


40Where the total amount of the transfer was 
grossly disproportionate to a reasonable estimate 
of the wife’s needs, the court made an allocation. 
See Paul Rosenthal, 17 T.C. 1047 (1951), reversed 
in part, 205 F. 2d 505 (2d Cir. 1953). In making 
the allocation, the court used the compromise tech- 
nique of the so-called Cohan rule. 

4ISee Rosenthal v. Comm., supra, note 35; Comm. 
v. Greene, 119 F. 2d 283 (9th Cir. 1941), cert. 
denied, 314 U.S. 641. 
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fers to children other than for their 
support are, of course, taxable gifts 
whenever made. 


Accordingly, it would seem that the 
designation of the children as remainder- 
men of the alimony trust constitutes a 
taxable gift. For not only is the con- 
veyance of the remainder generally in 
addition to a provision for the sup- 
port of the children during their 
minority, but the remainder does not 
have to become possessory before 
attainment of majority. The cases indi- 
cate that taxpayers generally have volun- 
tarily treated the designation of children 
as remaindermen as taxable gifts.*? 
Some, however, have apparently treated 
the transfer of the remainder to the 
children as an integral part of the settle- 
ment with the wife, and, on that ac- 
count, have paid no gift tax.4* The one 
time that the Commissioner disputed 
this position, he lost. In John R. Geary, 
the Tax Court held that the transfer of 
the remainder to the children was part of 
the consideration paid to the wife for 
the release of her rights, and hence was 
not taxable to the husband as a gift.** 
In so holding, the Tax Court noted that 
the wife wanted the remainder to go to 
the children. It also noted the futility of 
attempting to ascertain which spouse 
was primarily responsible for the desig- 
nation of the children as remaindermen. 


The logic of Geary, in exempting the 
husband from a gift tax on the transfer 
of the remainder of the alimony trust to 
the children, should result in taxation of 
the wife upon that remainder. For 
clearly, the children are third-party bene- 
ficiaries of the agreement between the 

42See, e.g., McMurtry v. Comm., supra note 35; 


Edward B. McClean, supra note 37; Hooker v. 
Comm., 174 F. 2d 863 (5th Cir. 1939). 

43In Edna W. Gardner Trust, 20 T.C. 885 (1953), 
an income tax case dealing with basis of property 
to an alimony trust, the Commissioner did not 
even argue that the transfer of the remainder to 
persons other than the wife should be considered a 
gift. 


“2 T.C.M. (CCH) 202 (1943). 
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spouses. If the husband is not their bene- 
factor, then the wife must be. Research 
reveals, however, no case in which the 
Commissioner has tested the possibility 
of obtaining a gift tax from the wife. 


c. Marital Deduction and Gift Splitting 


In the event that one of the spouses 
is held to have made a taxable gift, the 
provisions of the Internal Revenue Code 
dealing with gifts by married persons 
will assume significance. 


Section 2523 allows a donor, who 
transfers an interest in property to a 
donee who at the time of the transfer is 
the donor’s spouse, to deduct an amount 
equal to one-half of the value of the in- 
terest in computing his taxable gifts for 
the year. A transfer in trust qualifies for 
this so-called “marital deduction,” how- 
ever, only if the donee-spouse has the 
power to appoint the remainder to him- 
self or to his estate, or if the remainder 
passes to his estate. Thus, the marital de- 
duction, although applicable to outright 
property settlements with the wife 
effected before termination of the mar- 
riage, will in the common situations be 
inapplicable to the alimony trust. 


Section 2513 offers more promise to 
the donor in a marital settlement. This 
section provides that a “gift made by 
one spouse to any person other than his 
spouse shall . . . be considered as made 
one-half by him and one-half by his 
spouse.” This gift-splitting provision 
allows the donor to obtain a lower tax 
rate on a gift, to double the number 
of the $3,000 per donee exclusions, and 
to use two $30,000 lifetime exemptions. 
To obtain this favorable treatment, each 
spouse must sign a consent (on the gift 
tax return of the other) to treat all gifts 
made during the calendar year by either 
while married to the other as gifts made 
one-half by each, and must also execute 
(after the close of the taxable year) a 
return reporting one-half of the gifts. 
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The marital deduction and gift. 
splitting apply to gifts made at a time 
when the donor was still married to his 
spouse.*® Thus, gifts completed prior to 
divorce clearly qualify. Some question 
will arise, however, about gifts effected 
by the divorce decree. The Commissioner 
has yet to intimate whether these gifts 
qualify. 

Securing the consent of the donee. 
spouse to gift splitting may be difficult, 
The consent must be signified at a time 
after the close of the calendar year in 
which the gift was made. Securing a 
power of attorney from the wife to file 
such a consent is probably insufficient, 
Perhaps the best that can be done is to 
obtain a contractual promise from the 
wife that she will execute the consent 
and file the necessary gift tax return 
after the close of the calendar year in 
which the gift was made. 


2. Estate Tax Treatment 


Sections 2036 to 2038, inclusive, of 
the Internal Revenue Code of 1954 
bring into the transferor’s gross estate 
various “incomplete” inter vivos trans- 
fers. Section 2036 strikes at transfers in 
which the transferor has retained a life 
estate. Section 2037 deals with transfers 
that take effect in possession or enjoy- 
ment at or after the death of the trans- 
feror and in which he retained at least 
a 5 per cent reversionary interest. 
Section 2038 covers transfers subject to 
the transferor’s power to alter, amend. 
revoke or terminate. 


Sections 2036 to 2038, inclusive, do 
not apply to transfers made for “an 
adequate and full consideration in 
money or money’s worth.” Moreover, if 
the consideration is less than adequate 
and full, only the excess of the fair 
market value of the property at the time 
of death over the value of the considera- 
tion received is included.** The Internal 
Revenue Code provides expressly that 
relinquishment of dower or curtesy, or 
their statutory equivalent, does not 
constitute consideration for the pur: 
poses of the transfer sections.** Re: 
linquishment of the right to support does 
qualify as consideration.*® Thus, if both 
the right to support and dower are cor- 
sideration for the transfer, only the por- 
tion of the trust allocable to the former 
will be treated as a transfer for con- 


*#In contrast, the husband may claim his wife 4 
a dependent, or file a joint income tax return, only 
if the marriage remains intact at the close of the 
taxable year. §§153, 6013(d) (2). 


46§2043. 


‘Ibid; see Estate of Chester H. Bowers, supra 
note 35; E.T. 19, supra note 36. 


4sE.T. 19, supra note 36. 


TRUSTS AND EsTATES 


side 
that 
the 
it i: 
side 
leas 
life 
the 
and 
no 

pri 
sub 
side 


ma 
$10 
the 
hay 
of 

his 
cor 
obl 
the 
tru 
tru 
clu 
an 
suc 
gal 
the 


fac 





\ TES | UCTOBER 1956 


sideration. Furthermore, in the event 
that release of the right to support is 
the only consideration for the transfer, 
it is made for a full and adequate con- 
sideration. Of course, if the wife’s re- 
lease of support rights supports only the 
life estate given to her, the remainder to 
the children will not be a transfer for full 
and adequate consideration. There are 
no decisions as to whether the Harris 
principle permits transfers otherwise 
subject to estate tax to escape the con- 
sideration requirement. 


Theoretically at least, section 2036 
may be broad enough to require inclu- 
sion of the alimony trust in the estate of 
the husband. A settlor has been held to 
have a life estate in a trust the income 
of which is provided for the support of 
his wife.*® Since the payment of the in- 
come discharges the husband’s legal 
obligation of support, he has “retained 
the enjoyment of the income of the 
trust.” Nevertheless, in practice alimony 
trusts do not appear to have been in- 
cluded in the husband’s gross estate— 
and a subtle paradox would inhere in 
such inclusion. For the husband is re- 
garded as retaining the enjoyment of 
the trust because he uses it for the satis- 
faction of the continuing right to sup- 
port. Yet the release of the right to sup- 
port constitutes consideration for the 
purpose of the estate tax. It is only be- 
cause the wife releases a right to dower, 
or a remainder passes gratuitously to the 
children — factors in themselves not 
enough to render the trust vulnerable to 
section 2036 — that the test of a “full 
and adequate consideration” is not met. 


In the event that the court does not 
retain jurisdiction over alimony after 
the divorce, there is an additional 
ground for arguing that the alimony 
trust cannot fall within section 2036. 
For in such a case the right to support 
is completely discharged at the moment 
of divorce. The alimony trust then be- 
comes comparable to the direct lump- 
sum payment, in that once the trust is 
created the husband’s obligation to his 
wife ceases. As a result, there is no basis 
for the view that the income from the 
trust has, in effect, been reserved by the 
husband for life to meet an obligation 
that continues until his death.°° 


“Comm. v. Dwight’s Estate, 205 F. 2d 298 (2d 
Cir. 1953), cert. denied, 346 U.S. 871. Alimony 
trusis are in little danger of attack as transfers in 
contemplation of death. See Cowles v. United 
States, 152 F. 2d 212 (2d Cir. 1945). 


This argument has respectable antecedents. 
Prior to the enactment of the provisions relieving 
the 1usband of the burden of income tax on an 
alimony trust, the courts held that the husband 
was not taxable where his obligation to support 
was discharged with finality by the alimony trust 
and local law. See cases cited in note 62, infra. 
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If the husband dies before funding the 
alimony trust, or before completion of 
its funding, his executor may have to 
discharge that obligation. The question 
then arises whether a deduction from 
the gross estate is allowable for the cost 
of the funding. The estate tax statute 
provides that a deduction is allowed in 
the case of claims “founded on a 
promise or agreement” only “to the 
extent that they were contracted bona 
fide and for an adequate and full 
consideration in money or money's 
worth.”*! A relinquishment or promised 
relinquishment of dower or curtesy, or 
of a statutory estate created in lieu of 
dower or curtesy, or of other marital 
rights in the decedent’s property or 
estate, is not to any extent a considera- 
tion “in money or money’s worth.”°4 
If the husband’s obligation to fund the 
alimony trust is founded on a decree 
of the court, it is not regarded as 
founded on a “promise or agreement,” 
and, therefore, the requirement of an 
adequate and full consideration in 
money or money’s worth is not required 
to be met.®? In such a case, the executor 
can obtain a deduction for the funding 
of the trust. However, if the agreement 
has not been merged into or adopted 
by the court decree, it is deductible only 
to the extent it was contracted for con- 
sideration in money or money’s worth, 
i.e., to the extent it was contracted in 
consideration of the relinquishment by 
the wife of her right to support.** 


In summary, the absence of court de- 
cisions upon the includibility of alimony 
trusts in the gross estate of the grantor- 
husband indicates that the Commissioner 
has not attempted their inclusion. He 
has, however, denied deductions for 


1§2053(c) (1) (A). 
52§2043 (b). 


53Comm. v. Watson, 216 F. 2d 941 (2d Cir. 
1954), resting in part upon Harris, supra note 34; 
Comm. v. Maresi, 156 F. 2d 929 (2d Cir. 1946). 


54E.T. 19, supra note 36. 
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post-death funding by the husband’s 
executor. This denial is sustained unless 
the executor’s obligation is a court de- 
cree or unless the consideration for the 
obligation was the wife’s relinquishment 
of her right to support. Inexplicably, the 
estate tax has no counterpart to the 
statutory provision freeing from gift tax 
transfers to the spouse or for the sup- 
port of the children made pursuant to 
written property settlement agreements 
entered into within two years preceding 
a decree of divorce. 


3. Income Tax Treatment 
The husband has been held to realize 


gain or loss upon the transfer of prop- 
erty to the wife in satisfaction of his 
familial obligations of support and of 
dower.°> The measure of the husband’s 
gain or loss is the difference between his 
basis in the property transferred and the 
value of the claims released by his wife 
or children. The tax is due whether or 
not the transfer is approved by a court, 
or, for that matter, whether or not the 
parties subsequently become divorced. 
The theory upon which the husband 
is taxed is that of an exchange: he has 
exchanged property for the release of 
his legal obligation. The discharge of 
familial obligations is thus treated no 
differently from the discharge of a busi- 
ness indebtedness by transfer of prop- 
erty. However, the obligation discharged, 
unlike a business indebtedness, is an 
unliquidated one. Since the Commis- 
sioner and the courts are unable to as- 
certain the value of the wife’s right to 
support and dower, they assume the 
transaction to be an arms-length one in 
which the parties dealt with those rights 
as having a value equal to the fair mar- 
ket value of the property transferred by 
the husband. If the husband first con- 
verts the wife’s right into a dollar obli- 
gation, and then satisfies that obligation 


55Comm. v. Mesta, 123 F. 2d 986 (3rd Cir. 1941); 
Comm. v. Halliwell, 131 F. 2d 642 (2d Cir. 1942). 
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by the transfer of appreciated property, 
the amount realized for the purpose of 
computing gain is the amount of the 
obligation.®® 

Consistently with the foregoing, the 
wife is treated not as a donee but as a 
purchaser for a fair consideration.>* 
She should obtain a basis for the prop- 
erty measured by its cost to her, i.e., the 
fair market value of the support and 
marital property rights which she re- 
leased. Here also, due to the difficulty 
of valuing those rights, resort is had 
to the fair market value of the property 
transferred in the settlement. Unless the 
parties first create a dollar obligation in 
discharge of the wife’s rights, the cost 
of the property to her will be equated 
with its fair market value at the time 
received, 


Where the alimony trust provides that 
the income shall be paid to the wife and 
the remainder shall pass to the children, 
the disposition of the remainder to the 
children is not in satisfaction of a legal 
obligation, since the father’s obligation 
to support his children during their 
minority is not complemented by an 
obligation to leave an inheritance. The 


56Aleda N. Hall, 9 T.C. 53 (1947). 


57F arid-Es-Sultaneh v. Comm., 160 F. 2d 812 (2d 
Cir. 1947). 
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transfers for the benefit of the children 
would thus seem to be gifts. Few prin- 
ciples in income tax law are as well 
established as that a donor does not 
realize gain upon his gratuitous transfer. 
Accordingly, where the husband makes 
a donative transfer of property in con- 
nection with a marital settlement, he 
should not realize gain or loss. As a 
corollary, the transferee should be re- 


quired to take over the transferor-hus- 
band’s basis.°® 


The courts have not been asked to 
determine whether the husband realizes 
gain or loss upon the transfer of prop- 
erty to an alimony trust. The lack of 
conflict implies that the Commissioner 
has not asserted taxes and taxpayers 
have not claimed losses on such trans- 
fers. However, in a recent case the Tax 
Court permitted the trustee of an ali- 
mony trust to use as the basis of the 
assets transferred in trust by the hus- 
band their fair market value at the time 
of transfer.5? The Tax Court’s opinion 
rested upon its finding that the transfer 
in trust was not a gift. Surprisingly, the 
Commissioner apparently did not even 
argue that the children were gratuitous 
recipients of the remainder. 


As a corollary to the result reached 
by the Tax Court, the husband should 
have been subjected to a capital gains 
tax, based on the excess of the fair mar- 
ket value of the property at time of 
transfer over its cost to him. However. 
these simple rules of thumb do not work 
if the transfer is considered partly a gift 
and partly for consideration. This may 
be illustrated by the following figures: 
assume that the husband creates a trust, 
the income from which is payable to 
the wife, and the remainder distributable 
to the children. The remainder is a 
gift by the husband. The husband’s basis 
in the total property transferred was 
$100,000. The market value of that 
property is now $250,000. This value 
may be broken down as follows: the 
wife’s life interest is worth $150,000; 
the remainder $100,000. Thus, two-fifths 
of the total value of the property trans- 
ferred is a gift to the remaindermen. 


The soundest approach in this situa- 
tion would seem to require no imposi- 
tion of capital gains tax. The husband 
has not parted with the property itself 
for a consideration. Instead, he has pro- 
vided that the future income from the 
property during the wife’s lifetime shall 

58§1015. However, for the purpose of determin- 
ing loss the basis would be the lower of the donor’s 


basis or the fair market value of the property at 
the time of gift. 


59Edna W. Gardner Trust, supra note 43. 


be used to discharge his support obliga. 
tion. The assignment of income from 
property in discharge of an obligation is 
not an “exchange” of the property. In 
the absence of any specially provided 
income tax treatment, the assignor 
should simply remain taxable on the 
income. However, Section 71 specifically 
taxes that income to the wife. If the 
husband had retained the property and 
applied the income therefrom in dis. 
charge of his support obligation as ali- 
mony, he would not pay any tax. There 
is no consistency in requiring him to 
pay a capital gains tax merely because 
in connection with a gratuitous transfer 
to his children, he allocates the income 
from the property to the discharge of 
the support obligation. 


Another possible, but less attractive, 
approach is suggested by the case of 
Reginald Fincke.©’ That case involved 
a disposition of property partly by gift 
and partly for money consideration. 
However, it was not a disposition of the 
future income for a consideration and 
gift of the remainder. The Tax Court 
held that the transferor of the property 
could allocate his basis in the property 
entirely against the proceeds of the sale. 
Thus, if the property cost $100,000 and 
has a present fair market value of $250.- 
000, gain of $150,000 would be realized 
if the property were disposed of for 
$150,000, the excess $100,000 in fair 
market value representing a gift. 


From the basis standpoint, the exten- 
sion of the Fincke rule to alimony trusts 
would not be attractive. 


Under Fincke the transferor’s basis 
would be allocated entirely to the wife 
with the result that the remainderman’s 
basis would begin at zero. Under stand- 
ard principles, the unrecouped basis of 
the wife should shift over to the remain- 
derman, so that at the termination of 
the life estate the basis of the remainder- 
man’s interest should be identical with 
that of the wife’s interest at the date of 
creation.” Intervening sale of the wife’s 
interest, or sale of property by the trust, 
would complicate matters. 


Trusts are often less simple than the 
one which has been assumed. The wife 
may be a possible remainderman. The 
trustee may be empowered to invade the 
corpus of the trust for the wife’s benefit. 
That power may or may not be subject 
to a measurable standard. Various con- 
tingencies may make the interests of the 
wife and children actuarially inseparable. 


6039 B.T.A. 510 (1939). 


®1See Reg. 118, §§39.113(a) (2)-1(b) and 39.118 
(a) (5)-1(b), (e) and (f). 
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There are other complexities. As has 
been noted, the wife rather than the 
husband may be the children’s bene- 
factor. In other cases they may be joint 
benefactors of the children. Since the 
wife’s rights are not easily susceptible of, 
valuation, it is difficult to tell whose 
bounty the children are enjoying. 


This income tax question must be re- 
garded as unsettled. Various difficulties 
probably make the Fincke rule unwork- 
able. The law may develop on a case- 
by-case basis, depending upon the find- 
ings of the trial court as to the pres- 
ence and adequacy of consideration. If 
a general rule is to be adopted, the most 
promising one is that of no gain or loss 
to the husband and a carry-over of his 
basis to the trust. 


B. Tax Treatment of Trust Income 


Since 1942 the tax treatment of in- 
come used for the wife’s support has 
been roughly the same for the three 
methods of satisfying the legal obliga- 
tion. Prior to that time the husband who 
could afford to satisfy his obligation of 
support by a lump-sum payment enjoyed 
a considerable tax advantage. For in- 
come earned by the transferred prop- 
erty was taxable to the wife rather than 
the husband. In contrast, if the husband 
paid his alimony by periodic payments 
or by an alimony trust,® he rather than 
his wife was taxable on the income com- 
posing the payments, and he received 
no offsetting deduction. 


The disparity between lump-sum prop- 
erty settlements and periodic payments 
of alimony was removed in 1942 by 
what are now Sections 71 and 215 of 
the Internal Revenue Code of 1954. Sec- 
tion 71 provides that “periodic pay- 
ments” to a wife in discharge of an 
obligation of support incident to a de- 
cree of divorce or separation, a written 
separation agreement or a decree for 
support, are taxable to the wife. Pay- 
ments from her husband’s principal as 
well as income are taxable to her. Con- 
comitantly, Section 215 allows the hus- 
hand a deduction for amounts includible 
in his wife’s income under Section 71. 


l. Two Types of Trusts 


Similar tax treatment for the income 
payable by alimony trusts is prescribed 
by two sections of the Internal Revenue 


Code of 1954. Section 682 governs 


e—___. 


“Under one circumstance the settlor of an ali- 
mony trust was regarded as ridding himself of the 
“tree.” If he could show by “clear and convincing 
Proof’ that local law and the alimony trust dis- 
charged his obligation for support, he was not tax- 
able on the income of the trust. See Helvering v. 
Leonard, 310 U.S. 80; Helvering v. Fitch, 309 U.S. 
149; Douglas v. Willeuts, 296 U.S. 1. 
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trusts created before divorce was con- 
templated but used to pay alimony after 
divorce. These trusts will be referred 
to as pre-existing trusts. Section 71 deals 
with trusts created incident to divorce or 
separation, or by a written separation 
agreement, or by a decree for support. 


Both sections adhere to the principle 
that the wife rather than the husband 
is taxable on income paid to her for her 
support. Section 682 differs from Sec- 
tion 71 in only one important respect. 
Section 71 requires all payments to the 
wife from a trust created incident to 
divorce or separation, whether they be 
from principal or income, to be included 
in the wife’s gross income.** However, 
Section 682 requires the wife to include 
only income, not principal, of a pre- 
existing trust for her benefit. Thus, 
where it is necessary to dip into corpus, 
the use of a pre-existing trust may save 
the wife some tax without increasing 
the tax of the husband. 


Both pre-existing trusts and trusts in- 
cident to divorce, if stocked with tax- 
exempt securities, afford tax savings to 
the wife, not obtainable through periodic 
payments of alimony. The income from 
the tax-exempt securities in trust is tax- 
able to neither husband nor wife.®* Par- 
ticularly where the wife has a substantial 
amount of other income, the yield of 
the trust to the wife after taxes may be 
increased through total or partial in- 
vestment in tax-exempt securities. This 
would permit the husband to provide for 
the wife through a smaller transfer in 
trust than would otherwise be required. 
If, however, the husband retained the 
tax-exempt securities and used the in- 
come therefrom to pay alimony to his 
wife, she would be required to include 
the full payment in her income.® 


2. Subsequent Increases in 
Payments to Wife 


If, subsequent to the divorce, the hus- 
band decides to pay the wife additional 
sums for her support, he runs the risk of 
not being entitled to a deduction. For 
Section 71 taxes to the wife only sums 
paid in discharge of a legal obligation. 
If the legal obligation has been dis- 
charged at the time of the divorce, the 
subsequent increase will be taxed to the 
husband rather than the wife. It may, 
therefore, be advisable to frame the di- 
vorce decree so that the court retains 


®8See, e.g., Muriel Dodge Neeman, 26 T.C. No. 
107 (1956), reported in Tax Barometer, August 4, 
1956, para. 1626. 


See Anita Quinby Stewart, 9 T.C. 195 (1947), 
acquiescence, 1947-2 Cum. Bull. 4. 


®See note 21, supra. 


jurisdiction over alimony. In such a 
case, the obligation of support is not 
discharged with finality and subsequent 
increased payments may qualify for the 
deduction. 


3. Income Used for Support of 
Minor Children 


Amounts paid by an alimony trust for 
the support of minor children are tax- 
able to the husband rather than to the 
wife.** An amount is considered paid 
for the support of minor children. only 
if it is expressly earmarked for their 
use or if that use is identifiable by a 
collateral provision of the trust.®* For 
example, if the trust provides that ali- 
mony payments to the wife are to de- 
crease by 40 per cent upon the child’s 
attaining majority, it will be assumed 


There is no assurance that this procedure will 
work. Three cases dealing with the question 
whether payments agreed upon subsequent to di- 
vorce qualify under section 71 noted that the legal 
obligation to support survived the divorce decree. 
Cox. v. Comm., 176 F. 2d 226 (3d Cir. 1949) (pay- 
ments without pre-divorce agreement); Fredrick 
Dauwalter, 9 T.C. 580 (1947); Newton v. Pedrick, 
212 F. 2d 357 (2d Cir. 1954) (increase in pay- 
ments). The three cases rested on broader ration- 
ales. However, the argument made in the text was 
rejected in Cox. 


®'See sections 677(b), 71(b), 682(a). 


®8See Robert W. Budd, 70 T.C. 413 (1946), af- 
firmed 177 F. 2d 198 (6th Cir. 1947); Rowan Les- 
lie, Junior, 10 T.C. 807 (1948). 
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that the 40 per cent was for the support 
of the child. 


If the aggregate income paid for the 
support of the wife and children is less 
than the amount specified in the trust, 
whatever income is paid will be attribu- 
ted to the children’s support to the ex- 
tent of the sum specified as payable for 
such support. Only the excess will be 
taxed to the wife rather than the hus- 
band.® 


If the trust agreement provides that a 
sum is payable to the wife for the sup- 
port of her and the children, and in no 
way identifies, either expressly or im- 
pliedly, the portion intended for the 
support of the children, the husband 
will not be taxable on the amount spent 
for the support of the children. Instead, 
the entire payment of the income will be 
includible in the wife’s gross income. 
Where the parties desire to place the in- 
come tax burden of the income used for 
the benefit of minor children on the 
wife because of the tax savings involved, 
they sometimes resort to very elaborate 
formulae designed to make it difficult or 
impossible for the Internal Revenue 
Service to identify any amount as ear- 
marked by the terms of the instrument 
for the support of the children. 


The scheme of taxing trust income 
used for the support of minor children 
is identical with that prescribed for tax- 
ing periodic payments earmarked for 
use by the wife for the support of the 
children. If a portion of a periodic pay- 
ment from the husband to the wife is 
expressly or impliedly allocated for the 
support of the children, the wife will not 
be taxable on that portion. The husband, 
on the other hand, will not be given a 
deduction. If, however, the wife uses 
unearmarked money for the support of 
the children, she will be taxable on the 
entire payment from the husband, and 


Sections 71(b), 682(a). 


he will be allowed a deduction for the 
full amount paid to the wife. 


C. Miscellaneous Tax Matters 


1. Dependency Deductions 


Not only must the parties decide who 
is to bear the tax burden of supporting 
the children, but they must determine 
who shall be entitled to take the de- 
pendency deduction. Either the wife or 
the husband, but not both, is entitled to 
a dependency deduction for a child for 
whom she or he provides more than one- 
half of the support, and who otherwise 
qualifies as a dependent.”® But for the 
purpose of determining who provides 
more than one-half the support, pay- 
ments to the wife which are includible 
in her income, though used for the sup- 
port of the child, are credited to her. 


Therefore, if the husband wishes the 
dependency exemption, he must not only 
earmark funds for the support of the 
child, but must also make sure that the 
earmarked sum covers more than one- 
half of the child’s support. In determin- 
ing whether more than one-half the 
support is contributed by the husband, 
arrearages paid in the current year for 
support payments due in prior years 
may not be taken into account.” An 
understanding between the parties as to 
which of them should be entitled to the 
dependency exemption should be entered 
into at the time the separation agree- 
ment is drawn. Such an understanding, 
although not binding upon the Govern- 
ment, since the test is that of the source 
of the chief portion of the support, will 
at least eliminate inconsistent positions 
by the two parties and thus reduce the 
chances of a tax dispute. 


2. Joint Returns 
A joint income tax return may not be 
7Sections 151(e), 152. 


71Alfred Campbell, 12 T.C.M. (CCH) 699 (1953); 
Rev. Rul. 220, 1953-2 Cum. Bull. 22. 
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filed by an individual who, as of the 
last day of the taxable year, is “legally 
separated” from his spouse “under a 
decree of divorce or of separate main- 
tenance.” ** The date at which the par- 
ties are “legally separated” under such a 
decree is a question of local law.” If 
the legal separation occurs after the close 
of a taxable year and before the joint 
return for that year has been filed, the 
husband should obtain a power of at- 
torney from his wife authorizing him to 
file a joint return for both of them." 


3. Counsel Fees 


The wife’s counsel fees are deductible 
by her to the extent that they are attri- 
butable to the collection of taxable ali- 
mony. This means that the portion of 
the counsel fees which is related to the 
securing of the divorce or separation is 
not deductible.” 


Under ordinary circumstances, the 
husband may not deduct from his in- 
come his own counsel fees or those paid 
by him to his wife’s attorney.’® The hus- 
band has been allowed a deduction un- 
der particularly appealing circumstances, 
for example, where he was able to show 
that the legal services were necessary to 
enable him to continue in business." 
Since the wife’s counsel fees attributable 
to the collection of alimony are deduct- 
ible if paid by her but are not deductible 
by the husband if paid by him, the 
parties may find it desirable to make a 
property settlement which envisages pay- 
ment by the wife of her counsel fees. 
at least to the extent that they are 
attributable to the collection by her of 
taxable income. 


From the gift tax standpoint, E. T. 
19 provides that if the husband is under 
obligation to pay the wife’s legal fees 
in divorce or legal separation, the pay- 
ments are not taxable as gifts. 


Ill. Conclusion 


Generally speaking, wherever the hus- 
band has substantial property, creation 
of an alimony trust in connection with 
divorce or separation will be given se- 
rious consideration. The substantive law 
is hospitable to their creation. However. 
the curiosities and uncertainties of the 
tax law seriously impede their use. 


7Sections 153(2) and 6013(d) (2). 

7Marriner S. Eccles, 19 T.C. 1049 (1953). 

74See Reg. 118, §39.51-2. 

Barbara B. Le Mond, 13 T.C. 670 (1949); Elsie 
B. Gale, 13 T.C. 661, affirmed on other grounds, 
191 F. 2d 79 (2d Cir. 1951). 

7].T, 3856, 1947-1 Cum. Bull. 23; Frank J. 
Loverin, 10 T.C. 406 (1948). 


T7Baer v. Comm., 196 F. 2d 636 (8th Cir. 1952); 
McMurtry v. United States, 132 F. Supp. 114 (Ct 
Cls. 1955). 
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TO COOPERATE WITH NATIONAL 
CONFERENCE OF COMMISSIONERS 
ON UNIFORM STATE LAWS 


HAROLD L. REEVE 
Chicago, Ill.; Committee Chairman 


UNIFORM GiFTs To MINors AcT 


HE National Conference of Commis- 

sioners on Uniform State Laws is 
considering the following proposed* Uni- 
form Gifts to Minors Act, which is being 
studied by the Section’s Committee on 
the Management of Infants’ and Incom- 
petents’ Property. 


[Since the submission of this Report, 
the Conference approved a final draft 
of the Act which modifies in many par- 
ticulars the draft version originally set 
forth in the Report. The House of Dele- 
gates and the Board of Governors of 
the American Bar Association have ap- 
proved the Act. 


The Uniform Act is inspired by the 
“Model Act” sponsored by the New York 
Stock Exchange and the Association of 
Stock Exchange Firms, which has been 
adopted in varying forms in thirteen 
states! and the District of Columbia.?] 


The Uniform Act broadens the Model 
Act to permit gifts of money for invest- 
ment under the “prudent man” rule pre- 
scribed in the Act. 


To conform the title of the Act to its 
broadened scope, as well as to shorten 
it for more easy use, the title has been 
changed to “Uniform Gifts to Minors 
Act.” Moreover, the Uniform Act offers 
to enacting states the choice of permit- 
ting the donor to select as the original 
custodian any adult person in whom he 
has confidence; banks and trust com- 
panies are also permitted to act both as 
original or successor custodians; pro- 
vision is made for compensation of the 
custodian. 


Because the Model Act has already 
been enacted in so many jurisdictions, 
deviations from it have been limited to 
changes to conform to the “Drafting 
Rules for Writing Uniform or Model 
Acts,” to supply apparent deficiencies, to 
meet apparently well founded objections 
and to conform terminology, wherever 
possible, to that of the Uniform Commer- 
cial Code. 


The Uniform Act meets with the ap- 
proval of the New York Stock Exchange 
and the Association of Stock Exchange 
Firms. 





1Calif., Colo., Conn., Ga., Mich., N. J., N. Y., 
N. C., Ohio, R. I., S. C., Va., Wisc. 

2Public Law 976—84th Congress Chapter 947— 
2nd Session (H.R. 11090; Senate Report No. 2663). 

3[See Widmark, “Tax Consequences of Gifts to 
Minors,” Aug. 1956 TRUSTS AND ESTATES, p. 698.] 


[The Prefatory Note also contains a 
discussion of the tax consequences of 
gifts to minors as revealed by recent 
Treasury rulings.® 

Copies of the Uniform Act with Prefa- 
tory Note may be obtained from Con- 
ference headquarters at 1135 East 60th 
St., Chicago 37.] 


UNIFORM PROOF OF WILLS ACT 


The National Conference of Commis- 
sioners on Uniform State Laws has had 
under consideration a proposed Uniform 
Proof of Wills Act. The first draft of 
such an act was considered by the Com. 
mittee of the Whole of the Conference, 
and was referred back to the Subcom. 
mittee on Scope and Program for investi- 
gation concerning the preparation of a 
uniform depositions act which would in- 
clude the preservation of evidence fea- 
ture contained in the proposed Uniform 
Proof of Wills Act. 


The Subcommittee recommended to the 
Conference that the drafting of a Uni- 
form Proof of Wills Act be abandoned 
and that a committee be appointed to 
draft one or more uniform or model acts 
which cover all aspects of perpetuation 
of testimony, including the perpetuation 
of such testimony in regard to probate 
and contest of wills. 


This recommendation was approved by 
the Executive Committee of the Con- 
ference and a Special Committee on Uni- 
form Perpetuation of Testimony Act was 
appointed to draft the necessary acts. 
As yet, no draft has been prepared. 


UNIFORM CODE OF TRUSTS AND TRUSTEES 


The Conference is exploring the possi- 
bility of drafting a Uniform Code of 
Trusts and Trustees. To date, no definite 
conclusion has been reached by the Con- 
ference as to whether it will undertake 
such a project. Mr. Barton H. Kuhns, 
President of the Conference, has said: 


“One of the important reasons that 00 
decision has been reached is that it ap 
pears that rather substantial funds will 
be required in order to carry on the Ie 
search necessary for such a large pr 
ject.” 

[Committee members: William H. Dil 
lon, Chicago, Ill.; Rush H. Limbaugh, 
Cape Girardeau, Mo.; Earl S. MacNeill 
New York, N. Y.; Russell D. Niles, Nev 
York, N. Y.; Walter L. Nossaman, Lé 
Angeles, Cal.; R. G. Patton, Minneapolis, 
Minn.; Henry B. Pflager, St. Louis, Mo 
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FEES and COMMISSIONS in PROBATE PROCEEDINGS 


VINCENT CULLINAN 


San Francisco, Calif,; Committee Chairman 


| ee Committee has made a survey 
of attorney’s fees in probate through- 
out the United States to examine the 
methods used to fix the fee in the re- 
spective states and to ascertain whether 
there is any uniformity among the states 
as to the fees allowed in probate. We 
found that: 


(A) With rare exceptions, the nature 
of the work required of the attorney in 
handling probate matters is the same 
throughout the United States. 


(B) Ina great majority of jurisdic- 
tions, the fee of the attorney is deter- 
mined by applying a graduated scale of 
percentages to the value of the estate 
accounted for in probate. 


(C) With rare exceptions, the estate 
accounted for includes the appraised 
value of all the assets subject to the 
control of the court. In a few states the 
value of real property is not included in 
determining fees unless it is sold during 
probate; in some others the fee is based 
on receipts and disbursements rather 
than on the value of the assets in pos- 
session of the fiduciary. 


(D) In eight states statutes have 
been enacted under which the attorney’s 
fee is determined by application of a 
scale of percentages to the appraised 
value of the assets in the estate. 


(E) In nine other states the State 
Bar has published a minimum fee 
schedule, applying percentages to the 
value of the estate assets, and the 
schedule in general followed in the courts 
of the state. 


(F) The statutes and the State Bar 
schedules all contemplate additional com- 
pensation for unusual services in an 
estate. 


(G) In most of the other states, local 
Bar Associations have adopted fee sched- 
ules which call for a percentage of the 
value of the estate being probated. 


(H) There is a wide variance under 
the state statutes mentioned above both 
as to the percentage and also as to the 
brackets to which they apply. The same is 
true of the various State Bar schedules. 


(1) In many of the states where there 
is nvither a statute nor a State Bar mini- 
muni fee schedule, there is an astonishing 
in fee allowances between 


' heighboring communities. In one state the 
fee ‘ormally allowed in one county is five 
| times that which would be allowed for 


the same estate in an adjoining county. 


Oc oBER 1956 


(J) In a majority of the states, the 
fees of the executor or administrator are 
fixed by statute, the measure being a 
percentage of the value of the estate as- 
sets. This is true in many states where 
the fee of the attorney is left to the dis- 
cretion of the probate judge, some of 
whom usually award the attorney 1% 
times the fee of the fiduciary, while 
others award the attorney a fee equal 
to half that paid to the fiduciary. 


(K) In a great many jurisdictions 
the fees allowed an attorney in probate 
matters have not been increased sub- 
stantially for many years. Examples: 
In Wyoming the fees have been the same 
for 45 years. In California a recent 
change, the first in 30 years, established 
a fee schedule that approximates the 
schedule in effect in 1881. 


SUMMARY OF STATUTORY 
PROVISIONS 


The eight states in which the attor- 
ney’s fees are fixed by statute are: Ari- 
zona, California, Idaho, Iowa, Missouri, 
Nebraska, New Mexico and Wyoming. 
No two of these states use the same 
percentages nor the same brackets at 
which the percentages are applied. 


The Idaho schedule is $1,000 at 7%, 
next $4,000 at 5%, next $5,000 at 4%, 
over $10,000 at 3%. In New Mexico it is 
10% up to $3,000, balance at 5%. Iowa 
awards 6% on the first $1,000, 4% on 
the next $4,000, and 2% on all over 
$5,000. In Arizona it is 7% on the first 
$1,000, 5% on the next $9,000, and 4% 
on all over $10,000. The Missouri sched- 
ule is 5% on the first $5,000; 4% on 
the next $20,000; 3% on the next 
$75,000; 23%% on the next $300,000; 
214% on the next $600,000; 2% on all 
over $1,000,000. Wyoming provides for 
10% on the first $1,000; 5% on the next 
$4,000; 3% on the next $15,000; 2% 
on the excess over $20,000. Nebraska 
specifies 5% on the first $1,000; 2%% 
on the next $4,000 and 2% for all over 
$5,000. The California statute provides 
for $1,000 at 7%; next $9,000 at 4%; 
next $40,000 at 3%; next $100,000 at 
2%; next $350,000 at 1%%; over 
$500,000 at 1%. 


For purposes of comparison, the fol- 
lowing is a table of the statutory fees 
that would be allowed in each of these 
states under the applicable statutes, as- 
suming for our purposes, estates having 
values of $40,000, $80,000, $250,000, 
$500,000 and $1,000,000: 


Value 

State 40,000 80,000 250,000 500,000 1,000,000 
Ariz. _. 1,720 3,320 10,120 20,240 40,480 
Cal. —.. 1,330 2,230 5,130 98,880 13,880 
Ida. _. 1,370 2,570 7,670 15,170 30,170 
la. 920 1,720 5,120 10,120 20,120 
Mo. _.. 1,500 2,700 7,425 14,050 26,550 
Neb. _.. 1,500 2,300 5,700 10,700 20,700 
N. Mex. 2,150 4,150 12,650 25,150 50,150 
Wyo. — 1,150 1,950 5,350 10,350 20,350 
Aver. 1,440 2,600 7,400 14,300 27,800 


The average of the results in the eight 
states is similar to that reached under 
the Missouri statute which was adopted 
effective in 1956. 


SUMMARY OF STATE BARS’ 
RECOMMENDATIONS 


The nine: states in which the State 
Bar has presented a minimum fee sched- 
ule for probate attorney’s fees are: Colo- 
rado, Illinois, Minnesota, North Dakota, 
Oklahoma, Oregon, South Dakota, Utah 
and Wisconsin. 


In Colorado it is 6% up to $5,000; 5% 
of the next $20,000, and 4% on the 
balance. Illinois prefers 5% on the first 
$25,000; 4% on the next $25,000; 3% 
on the next $50,000, and 24%% on all 
over $100,000. In North Dakota 4% on 
the first $10,000 and 3% on the balance 
is recommended. The Oklahoma schedule 
is 5% on $1,000; 4% on next $5,000, and 
214% on all over $6,000. Minnesota sug- 
gests 3% on the first $10,000; 244% on 
the next $10,000 and 2% on all above 
$20,000. In Oregon it is 7% of $1,000; 
4% of next $9,000; 3% of next $40,000, 
and 2% of all over $50,000. South Da- 
kota attorneys receive 5% on the first 
$5,000 and 3% on the excess. In Utah 
the attorney receives one and a half 
times the statutory executor’s fee, which 
results in a fee of about 2% on all over 
$50,000 and greater percentages below 
that. Wisconsin allows 5% on $5,000; 3% 
on next $30,000, and 24%% on the bal- 
ance. A comparison of fees allowed under 
these schedules follows: 


State 40,000 80,000 250,000 500,000 1,000,000 
Col. _ 1,900 3,500 10,500 18,000 33,000 
Ml. 1,850 3,500 7,500 13,500 22,500 
Minn. 950 1,750 5,150 10,150 20,150 
N. D. . 1,300 2,300 7,100 15,100 30,100 
Okla. _ 1,100 2.100 6,350 12,600 25,100 
Ore. _. 1,330 2,230 5,630 10,630 20,630 
5. D. 1,420 2,600 8,000 .-16,000 32,000 
Utah _ 1440 2,415 5,100 8,800. 16,500 
Wis. 1,275 2275 6,525 13,000 26,000 
Aver. . 1,400 2,500 7,650 -13,0¢0- 25,000 
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It will be seen that North Dakota’s 
State Bar schedule achieves the same re- 
sult as the Idaho statute and that the 
ees under the Missouri statute are fair- 
ly close to the average of the State Bar 
results. 


The following is a comparison of the 
averages computed above for the statu- 
tory fees and that computed under the 
State Bar recommendations: 


State Bar 


Size of Estate Statutes Schedules 
40,000 1,440 1,400 
80,000 2,600 2,500 

250,000 7,400 7,650 
500,000 14,300 13,000 
1,000,000 27,800 25,000 


OTHER STATES 


In a majority of those states which 
do not have a statewide standard for 
fees, either statutory or by way of recom- 
mendation of the State Bar, the local 
Bars have published proposed minimum 
fee schedules. A survey undertaken by 
the Probate Attorneys Association in 
1953 discloses that there is a wide varia- 
tion between the recommendations of the 
various local Bar Associations. The vari- 
ance was more pronounced in estates of 
$50,000 or less, some limiting the attor- 
ney to 2% and others allowing the at- 
torney 10% for his fee. In larger estates 
the applicable percentages recommended 
by the local Bar Associations were fair- 
ly close. Most of the local Bar Associa- 
tions schedules would authorize a fee 
equal to approximately 242% of the ex- 
cess over $100,000, with substantially 
higher percentages on the value up to 
$100,000. 


In those areas where even the local 
Bar Association has made no recommen- 
dation the fees allowed differ according 
to the individual judge. In some com- 
munities the fee varies from 1% to 6% 
of the estate depending upon the judge. 


RECOMMENDATIONS OF COMMITTEE 


It is the consensus of this Committee 
that: 


(a) A uniform standard for fixing 
of attorney’s fees in probate is desirable 
in each state and perhaps for all the 
states. Seventeen of the states by statute 
or by State Bar schedule have estab- 
lished a state-wide standard. The great 
majority of the states have already estab. 
lished a state-wide standard for the fee 
of the fiduciary in probate matters. This 
Committee has not at this time con- 
sidered whether a national standard is 
desirable. 


(b) It is fair to base the fee of the 
attorney on the appraised value of the 
estate probated. The fact that eight 
states have statutes under which the 
fee is based on an appraised value of 
the estate, and that in nine other states 
the State Bar has recommended a similar 
measure and that in most of the other 





states local Bar Associations have 
adopted schedules measuring compensa. 
tion by the appraised value of the estate, 
indicates a general belief among law. 
yers that this is a fair measure of com. 
pensation. Further support for this view 
is found in the fact that most of the 
states have by statute provided that the 
fee to be allowed the executor or ad. 
ministrator is to be based on a percentage 
of the appraised value of the estate. 


(c) Since the members of this Commit. 
tee are scattered throughout the United 
States, it was not possible to meet to 
discuss what might be a _ percentage 
schedule to recommend, It is suggested 
by some of the members of this Com. 
mittee that the Missouri statute may be 
a fair schedule for general application, 
since it approximates very closely the 
average fees allowed under the various 
state bar schedules as well as the average 
of fees under the state statutes. 


[Committee members: Howard fF, 
Cerny, New York, N. Y.; Hector J. 
Ciotti, Baltimore, Md.; E. F. Colla. 
day, Washington, D. C.; George |. 


Devor, Los Angeles, Calif.; Arthur W. 
Eckman, Boston, Mass.; Herbert W. Es. 
trem, Minneapolis, Minn.; James A, 
Finch, Jr., Cape Girardeau, Mo.; Milton 
Greenfield, Jr., St. Louis, Mo.; Louis R. 
Harrington, Detroit, Mich.; Lawrence 6. 
Knecht, Cleveland, O.; Robert A. Mer. 
ritt, Greensboro, N. C.; Lenahan O’Con- 
nell, Boston, Mass.; Nathan Pereles, Jr, 
Milwaukee, Wis.; Harry Phillips, Nash. 
ville, Tenn.; James A. Shanley, Nev 
Haven, Conn.; Walter B. Smith, Louis. 
ville, Ky.; Robert Van Horn Tarbox, 
Minneapolis, Minn.; Doane Twombly, 
Newark, N. J.; John J. Wilson, Lincolr, 
Neb.] 
A & A 
SECOND DIstTRICT TRUST EARNINGS RIS 
Trust department earnings for the firs 
six months of 1956 in the New York cet: 
tral reserve city member banks totale/ 
$49 million, compared with $42.3 millio! 
and $37.1 million respectively in the lik 
periods of 1955 and 1954, the Federd 
Reserve Bank of New York reported i 
its September Monthly Review. 
In the reserve city and country melt 
ber banks, 1956 trust department ear? 
ings were $5.5 million for the first si 
months, compared with half yearly fig 


ures of $5.3 million and $4.6 million ft 


1955 and 1954. 
A A A 


NoRTH CAROLINA TRUST EARNINGS U?] 7 


Trust Department earnings of sta! 
banks and trust companies in Nort 
Carolina for the calendar year 19% 
totaled $2,070,343, according to the 4! 
nual report of Commissioner of Bank: 
William Wright Jones, 
ceived. This represents a gain of 3° 
over the $2,009,659 earnings of 1954. 
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IMPROVEMENT OF PROBATE PROCEDURE 


Provision for A pportionment of Federal Estate Taxes 


NE of the most perplexing problems 
confronting any lawyer who drafts 
wills and trusts is how the payment of 
the Federal estate tax should be appor- 
tioned among the various people who re- 
ceive property from the decedent. For 
example, take the case of Mr. John 
Smith worth $500,000. He has two 
daughters by his first wife, but none by 
his second wife. 


In his will, Mr. Smith leaves one-half 
of his property to his wife outright as 
a marital deduction and the residue to 
his two daughters outright. Upon his 
death it develops that one-half of his 
estate is in farm lands which he has 
purchased in the name of himself and 
his wife as joint tenants. Observe how 
the tax burden falls if the residue must 
pay the full amount of the estate tax — 
$46,000: 


Property passing under Will __. $250,000 
One-half to widow _............. 125,000 
Residue to daughter —_-..... 125,000 
Federal Estate Tax —............ 46,000 
Net to daughters ——________ 79,000 
Net to widow _. $375,000 





In most instances such a result would 
be completely contrary to the testator’s 
intentions, yet in most jurisdictions pre- 
cisely this unwanted and unjust result 
would be incurred. 


The Committee’s survey{ shows that 17 
states have statutes dealing with the 
problem of apportionment. Three states 
(Kansas, Oregon and Rhode Island) have 
statutes which provide for apportion- 
ment of the state’s share of the Federal 
estate tax and two others (Minnesota 
and North Dakota) have statutes deal- 
ing with state taxes. Texas has a statute 
dealing with apportionment where com- 
munity property is involved. 


The remainder of the states have no 
statute dealing with apportionment of 
death taxes. As one of the members of ‘the 
Committee (County Judge David Brof- 
man, of Denver) has well said: “The 
lack of statutes and decisions on appor- 
tionment of the Federal estate tax in 
these states leaves the attorneys and 
courts with little to go on outside of 


tSee Appendix A, page 899. 
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clutching at straws. The confusion 
created by statutory provisions relating 
to State estate taxes adds to the prob- 
lem.” 


Perhaps symptomatic of this confusion 
is the disturbing fact that the reports 
by the Committee members showed no 
prevailing practice in these states with 
regard to handling the apportionment 
problem. In view of the serious conse- 
quences of a failure to provide specifical- 
ly for the source of payment of the 
Federal estate tax, the lack of any pre- 
vailing practice indicates a need for 
arousing the lawyers to an awareness of 
the problem and the necessity of making 
specific provision in ali wills with re- 
gard to apportionment. 


RECOMMENDATIONS 


The following recommendations are 
submitted: 


1. All lawyers engaged in the draft- 
ing of wills and trust agreements should 
familiarize themselves with the problem 
of apportionment and the conflicting de- 
cisions with regard to the source from 
which payment of Federal estate taxes 
must be made. 


2. A uniform statute with regard to 
this problem should be passed by all of 
the states. 


3. Every lawyer should impress upon 
his clients the necessity of a clear de- 
cision as to the source of the payment of 
Federal estate taxes. It is believed that 
in most cases a testator to whose atten- 





STATES WITH STATUTES ON 


APPORTIONMENT 
Alabama Nebraska 
Arkansas New Hampshire 
California New Jersey 
Connecticut New York 
Delaware North Dakota? 
Florida Oregon! 
Kansas! Pennsylvania 
Maryland Rhode Island! 
Massachusetts Tennessee 
Michigan Texas? 
Minnesota? Virginia 

Wyoming 
1Apportionment of state “pick-up”? tax only 


(1.R.C. Sec. 2011). 
2State taxes apportioned. 
8Community property apportionment. 





tion the problem has been accurately 
drawn will decide in favor of apportion. 
ment rather than in favor of having the 
residuary legatees shoulder the entire 
burden. 


4, Whatever the decision made by the 
testator, the will should clearly and ex. 
plicitly state what the intention is.* The 
stereotyped, boiler-plate provision for the 
payment of taxes should not be relied on, 
For example, in the case of In Re Reed's 
Estate (45 Pa. D. & C. 628 (1942)) the 
testator’s will provided that “all inheri- 
tance, legacy, succession, or similar duties 
or taxes shall be paid out of my residv- 
ary estate.” Pennsylvania had a statute 
providing for the apportionment of estate 
taxes and the question raised was 
whether the will had nullified the statute 
by providing for the payment of all taxes 
out of the residue. The court held that 
the apportionment statute applied and 
that certain inter vivos trusts must bear 
their fair share of the Federal estate 
tax, stating that the quoted language was 
nothing more than the “familiar clause 
found in so many wills” directing that 
all taxes be paid out of the residue and 
that it did not evidence any intention not 
to have apportionment apply against the 
inter vivos trusts. 


In the light of this case and of numer. 
ous other cases (for example, see /n 
De Prifer’s Estate, 538 Pa. D. & C. 103 
(1945) and Martin v. New Englani 
Deaconess Hospital, 328 Mass. 259, 103 
N.E. 2d 240 (1952)) it is submitted that 
a mere direction that taxes should or 
should not be paid out of the residue is 
not sufficient to solve the problem. It is 
recommended that in every will there 
be inserted a specific statement of the 
testator’s intentions, either the _ inten- 
tion to apportion such taxes or the in- 
tention not to apportion such taxes. 


If specific language of intention is 
added to a tax payment clause, it is be 
lieved that much of the present confusion 
arising from the ambiguity of boiler 
plate tax payment provisions will be 
avoided. Also, explicit statements of such 
an intention will focus the testator’s at 
tention upon the problem and will i! 
many cases change the present situation 


*See report herein of Sub-Committee on Draft 
ing Tax Clauses, page 918. 
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under which testators quite unwittingly 
are burdening their residuary legatees 
— who are in most cases the principal 
objects of their affection and bounty — 
at the expense of the other beneficiaries. 







[Committee members: Morton J. Barn- 
ard, Chicago, Ill.; M. C. Bragdon, Chica- 
go, Ill.; Alice Bright, Chicago, Ill.; David 
Brofman, Denver, Colo.; John Nick De 
Meo, Santa Rosa, Calif.; John F. Dil- 
lard, Houston, Tex.; Stephen K. Elliott, 
Southington, Conn.; Abraham Gertner, 
Columbus, Ohio; Fred T. Hanson, Mc- 
Cook, Nebr.; Eugene Howard, Toledo, 
Ohio; Perris S. Jensen, Salt Lake City, 
ely Utah; Clyde E. Jones, Ottumwa, Iowa; 
on- Gerald Kane, Detroit, Mich.; Harold A. 
the Kertz, Washington, D. C.; Thomas F. 
ire # McDonald, St. Louis, Mo.; William T. 

McManamon, Chicago, Ill.; Paul Man- 
the ning, Chicago, Ill.; Guy Newhall, Lynn, 
eX. Mass.; Harry Phillips, Nashville, Tenn.; 
"he Preston L. Prevatt, Jr., Miami, Fla.; 
the Reed F. Shields, Ridgefield, Conn.; Ver- 


David Brofman: Ia., Minn.,* Mo.,* N. D., S. D. 


John F. Dillard: Ark., La., Neb., N. M., Okla., 
Tex. 


Eugene Howard: N. J., N. Y., Ohio, Pa., Vt. 
Perris S. Jensen: Col.,* Ida.,* Utah.* 

Clyde E. Jones: Col.,* Ida.,* Mont., Utah,* Wyo. 
Harold A. Kertz: Del., D. C., Md., Va. 

Thomas F. McDonald: Minn.,* Mo.* 


William T. McManamon: Ariz., Cal., Nev., Ore., 


Wash. 
Guy Newhall: Conn., Me., Mass., N. H., R. I. 
Harry Phillips: Ala., Miss., Tenn., W. Va. 
Preston L. Prevatt: Fla., Ga., N. C., S. C. 
Vernon A. Swanson; Iil., Ind., Kan., Mich., Wis. 


ALABAMA 


Title 51, Section 449(1) of Alabama Code of 
1940, 1955 pocket supplement (Act of July 26, 
1951, page 583) provides that, unless the decedent 
directs otherwise in his will, all estate taxes, state 
or federal, payable by reason of the death of the 
decedent, shall be a charge against the residue. 


ARIZONA 


There’ being no apportionment statute nor cases 
dealing with this point, the court would apply the 
common law rule that estate taxes are adminis- 
tration expenses chargeable in the first instance 
against the residuary estate. The testator’s power 
is therefore more limited if he desires to apportion 








statutes operate automatically, 
provided by the will. 


unless otherwise 


CALIFORNIA 


Probate Code Sections 970 to 977 provide for 
proration of the Federal estate tax among per- 
sons interested in the estate, except where testa- 
tor otherwise directs. Proration is made by the 
court. In making proration all allowances are made 
for exemptions and deductions. Tax is charged 
against corpus without apportionment between re- 
mainders and temporary estates. 


Interpretation by the courts is that the statute 
will apply automatically unless the decedent’s will 
provides to the contrary. The statute need not be 
expressly brought into play by the terms of the 
will. The draftsman must ve sure that the testa- 
tor’s intentions are set forth to obtain a result con- 
trary to that of the statute. 


The provisions of this article are for the most 
part permissive and not compulsory. Cushing Es- 
tate (1952) 113 Cal. 2d 319, 248 P. 2d 482. Any 
language in the will which clearly shows that the 
testator dees not intend proration is sufficient to 
prevent operation of proration. McAuliffe Estate 
(1955) 132 Cal. 541, 282 P. 2d 541; Estate of 
Hotaling, 74 Cal. App. 2d 898, 170 P. 2d 111. 


COLORADO 


Colorado does not have a statute or Supreme 
Court decisions governing apportionment. 


Locally, it is the practice that the Federal estate 
































on. non A. Swanson, Milwaukee, Wis.; Ralph as to property passing outside the will. He must taxes are paid out of the residue in the absence of 
rd’ Von Briesen, Milwaukee, Wis.] accomplish this by a method outside the will. He contrary instructions in the will. If there is no 
must set up provisions by trust or by contract or residue, all legacies, devises, and bequests bear 
the * * * some other way in the instrument affecting the proportionately the Federal estate tax. 
prj. transfer. His recital must be unambiguous. Other- ; i 
tine APPENDIX A: SUMMARY OF LAW wise the effect of the rule against apportionment . — —— aoe woes ae — Mery emai as 
‘ t th len eoniy & int o whether the widow’s share, qualifying for mari- 
du. ON APPORTIONMENT eo a: ee ee eee tal deduction, should also bear its proportionate 
share of the tax. In every case, the county jud 
ute Committee members respectively contributed the ARKANSAS has ruled that the estate tax is a sconiees aati 
cate reports for the various States as follows (aster- Title 63 Section 150 prorates the tax among the entire estate and that each bequest, including the 
isks denote more than one meinber contributed). beneficiaries in proper proportion, except that no widow’s share, must bear its proportionate share. 
was Unless otherwise stated, there is no prevailing tax shall be apportioned against the surviving 
ute practice as to drafting wills and trusts on this spouse with respect to property deductible for Fed- The only case which has considered the question 
oul point. eral estate tax purposes. It would appear that such is Mellor v. Bennett, 70 P. 2d 356 (1987). 
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CONNECTICUT 


1955 Supplement to the General Statutes, §1159d 
provides for apportionment among all interests in- 
cludible in the gross estate. In the case of tempor- 
ary estates followed by remainders the apportion- 
ment is paid from the corpus. The statute oper- 
ates automatically unless the will or trust instru- 
ment provides otherwise. 


Apparently the more common practice is to pro- 
vide that taxes should be paid out of the residue. 


DELAWARE 


Title 12, Section 2901 of the Delaware Code pro- 
vides that in the absence of direction estate taxes 
shal] be apportioned. The statute operates automa- 
tically unless the decedent’s will provides to the 
contrary. 


The prevailing practice is to provide in the will 
that all estate taxes shall be paid from the residue 
with no apportionment, irrespective of whether 
the property in question passes under or outside 
of the will. 


DISTRICT OF COLUMBIA 


There is no statute relating to the apportionment 
of estate taxes and the practice of apportionment 
has never been sanctioned. In the absence of tes- 
tamentary direction to the contrary the payment 
of estate taxes, including taxes on non-testamen- 
tary property, is made out of the residuary estate. 


The general practice among draftsmen is to 
direct that estate taxes shall be paid out of the 
residuary estate. A typical provision where no 
marital trust is involved is as follows: 


“T further direct that all estate, inheritance, 
succession and transfer taxes, and all charges 
in the nature thereof, payable by reason of my 
death, whether because of property transferred 
by this will or because of any other property 
deemed transferred by me on my death, includ- 
ing but not limited to jointly held property 
and the proceeds of life insurance, if any, 
which property is nevertheless included in my 
taxable estate for such tax purposes although 
not passing under this will, shall be paid and 
discharged in full by my Executor out of the 
corpus of my residuary estate.” 


A typical provision where a marital trust is 
involved is as follows: 


“T further direct that all estate, inheritance, 
succession and transfer taxes and all charges 
in the nature thereof, payable by reason of my 
death, whether because of property transferred 
by this, my Last Will and Testament or be- 
cause of property deemed transferred by me 
on my death although not hereunder which is 
nevertheless included in my taxable estate for 


such tax purposes, including but not limited to 
jointly held property and proceeds of life in- 
surance, if any, shall be paid and discharged in 
full by my Executor out of my estate remain- 
ing after the satisfaction of the first paragraph 
of this ITEM I (payment of debts, etc.), the 
payment of the other items deductible in as- 
certaining the amount available for the marital 
deduction under the Federal estate tax law, and 
the satisfaction of ITEMS II (bequest of 
tangible personalty) and IV (marital trust) 
hereof.” 


FLORIDA 


Florida statutes, 1955, Florida Probate Law, 
Fourth Part. Sec. 734,041 provides for proration 
by the court of state and Federal taxes among the 
persons interested in the estate. Tax is charged 
against corpus and not apportioned between tem- 
porary and remainder interests. Statute specifical- 
ly states it does not authorize recovery of taxes 
from any company issuing any policy of insur- 
ance, annuity or endowment contract. 


Statute operates automatically, unless the dece- 
dent’s will provides to the contrary. 


There is one exception to this apportionment 
statute. When a widow elects dower instead of 
taking under the will, or instead of taking her 
share under the laws of intestate succession, then 
the dower interest is tax free, unless by electing 
dower the widow has caused the estate tax to be 
increased. The dower statute is Sec. 731-34. 


GEORGIA 


There is no State statute on apportionment. It 
has been held that the burden of estate taxes must 
ultimately be borne by every part of the taxable 
estate and that every beneficiary must pay a pro 
rata share of the tax. Regents of University Sys- 
tem v. Trust Company of Georgia, 194 Ga. 255; 
21 S.E. 2d 691 (1942). 


IDAHO 


The statute on apportionment is Section 14-402 
10e and Section 14-403F. 


Idaho is a community property state and any 
community property passing to a survivor of the 
community is not subject to inheritance tax. But 
in lieu thereof, and as an additional tax if there 
is a Federal tax payable, the State assesses the tax 
in the amount of the minimum credit allowed by 
the Federal law. This tax is not specifically made 
applicable to the property subject to probate in 
Idaho, but it is thought that if the matter were 
presented to the court that would be the result. 


ILLINOIS 


There is no statute dealing directly with appor- 
tionment of Federal estate taxes. However, the fol- 
lowing statutes were held to govern the apportion- 
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ment problem in a particular situation: Il. Stat, 
ec. 3, §168 (1955) provides in part: 


“When a will is renounced by the testator’s sur. 
viving spouse in the manner provided in Section 
17 [Section 169 of this chapter] whether or not the 
will contains any provision for the benefit of the 
surviving spouse, the surviving spouse is entitled 
to *** [a] share of the testator’s estate after pay. 
ment of all just claims ***” 


Ill. Stat. ec. 3, $3854 (1955) provides in part: 


“All claims against the estate of a decedent 
shall be divided into classes in the manner follow. 
ing and shall be so classified by the court at the 
time of their allowance: *** 

“3rd: Debts due the United States Government: 


*ee? 


In Northern Trust Co. v. Wilson, 344 Ill. App. 
508, 101 N.E. 2d 604 (1953), where a widow had 
elected to take against the will, the court held that 
even though her one-third share would not, because 
of the marital deduction, be responsible for any 
of the Federal estate taxes levied on the estate, the 
above quoted statutes required that the Federal es- 
tate tax be deducted as a “‘just claim” before the 
widow’s one-third share was determined. Thus. the 
court construed the Illinois statutes as providing 
against apportionment. As an alternative basis for 
its decision the court pointed to the prior cases 
which had stated that Federal estate taxes would 
be treated as an expense of administration unless 
there existed a statute requiring their apportion- 
ment. 


Old decisions have held that the estate tax ‘is a 
charge or expense against the estate of the dece- 
dent,’ (People v. Northern Trust Co., 289 Ill. 475, 
477, 124 N.E. 662 (1919): see also People v. Pas- 
field, 284 Ill. 450, 120 N.E. 286 (1918)) and First 
Nat. Bank of Chicago v. Hart contained the dic- 
tum that “In the absence of statutory enactment 
directing otherwise, the Federal tax must be con- 
sidered as a charge against the whole of the estate 
and not against the individual shares unless other- 
wise specifically directed by the testator.” 


A recent case, In re Ginsberg’s Estate, 4 IIl. 
App. 2d 1388, 123 N.E. 2d (1955) gives additional 
support to the non-apportionment doctrine in IIli- 
nois. In that case, testator left one-half of his 
estate to a charity and one-half to a private indi- 
vidual. The court held that by providing in his 
will that “death duties*** shall be paid by the 
respective legatees,’”’ testator had intended that the 
individual pay the whole estate tax (the charity 
was, of course, tax exempt). However, the court 
stated that if there had been no such provision in 
the will, the estate tax would have been treated 
as an expense of administration. 


In most instances no attempt is made to provide 
for apportionment. About the only cases where ap- 
portionment is specifically provided for in the 
pertinent instruments involve revocable inter vivos 
trusts. In such eases, it is the custom to provide 
in the trust that it pay its share of estate and in- 
heritance taxes, and to provide in the will that the 
executor not pay such taxes attributable to the 
trust, but collect the amount thereof from the 
trustee. Actually, in such cases, the terms of the 
will are usually broad enough to call for appor- 
tionment against all non-probate property. but the 
reason for the clause is the inter vivos trust. 


INDIANA 
There is no statute dealing with apportionment. 


In the only case considering the problem, an 
appellate court favored apportionment of Federal 
estate taxes. In Pearcy v. Citizens Bank & Trust 
Co. of Bloomington, 121 Ind. App. 136, 96 N.E. 2d 
918 (1951), reh. denied, 121 Ind. App. 136, 98 
N.E. 2d 231 (1951), it was held that where a de- 
cedent died intestate, the Federal estate tax must 
be apportioned among probate property and jointly 
held, non-probate property. However, since a set- 
tlement was reached before a petition to transfer 
to the Supreme Court was filed, the apportionment 
problem remains somewhat uncertain. 


An Indiana attorney suggested the following 
provision in a will to negative any apportionment. 


“*“T direct all my funeral expenses, debts and my 
inheritance, transfer, estate taxes, and other taxes 
of that general nature which shall become payable 
by reason of my death, whether or not as a result 
of property passing by the direction of this will, 
and whether or not owned by me at the time of 
my death, shall be paid out of my residuary «state, 
and I direct that no specific legacy in this will be 
charged with any such tax. Nor shall any specific 
legatee be required to reimburse my esta‘e for 
such tax, nor shall it be deducted from the ‘cgacy 
of any specific legatee in this will.’ ” 
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IOWA 


There is no statute dealing with apportionment 
of Federal estate taxes. 


The case of Brown’s Estate v. Hoge (1924) 198 
Iowa 873, 199 N.W. 820, construed the Federal 
Transfer Tax Act of 1916, holding that the act 
taxed the privilege of transfer by death and the 
burden of payment fell on the estate pursuant to 
a provision in the testator’s will directing payment 
of all “‘collateral inheritance tax” as an expense of 
administration from certain funds otherwise be- 
queathed. The court went on to say that the tax 
would have ordinarily been payable out of the 
residue of the estate in the absence of a provision 
for payment from a specific fund. 


KANSAS 


There is no statute governing apportionment of 
the Federal estate tax. 


It appears that the Kansas courts do not favor 
apportionment. In Central Trust Co. v. Burrows, 
144 Kans. 79, 58 P. 2d 469 (1936), the testator had 
made gifts in contemplation of death. The court 
held that all Federal estate taxes, including the tax 
on the gifts in contemplation of death, were pay- 
able out of the residue of the estate. The court 
pointed out that while there was a statute which 
apportioned state estate taxes among legatees, the 
statute was silent as to federal taxes. Although 
the opinion was based primarily on the older cases 
of other states which had interpreted the federal! 
law as providing against apportionment, and al- 
though such interpretation was rejected in Riggs 
v. Del Drago, 317 U.S. 95 (1942), no subsequent 
Kansas cases have overruled the Burrows holding. 


The court was apparently referring to Kans. 
Gen. Stat. c. §79, art. 15, §79-150 1b, as the stat- 
ute which apportioned only state estate taxes. 
Since no amendment of the statute to cover federal 
estate taxes has been enacted, and since the Bur- 
rows case has not been overruled, non-apportion- 
ment of Federal estate taxes is apparently still the 
law in Kansas. 


KENTUCKY 


[See Lincoln Bank & Trust Co. v. Huber, 240 
S.W. 2d 89, cited in Wisconsin summary. ] 


LOUISIANA 


There is no statute governing apportionment of 
estate tax. 


It would appear that the general rule is that 
the burden of the tax is to be equitably prorated 
among the distributees of the property required to 
be included in the estate for tax purposes. Fur- 
ther, in the absence of testamentary direction to 
the contrary, the tax attributable to both testa- 
mentary and non-testamentary property should be 
paid out of the residuary estate, or the estate as 
a whole. 


MAINE 
An apportionment statute was repealed in 1947. 


The question of apportioning the Federal estate 
tax has never gone to the Supreme Court, but the 
general practice is to charge the tax to the residue. 


Apparently the general practice in drafting 
wills is to make no mention of taxes and let them 
fall against the residue. 


MARYLAND 


Article 81, Section 161 of the Annotated Code 
of Maryland (1951 Ed.) places the obligation of 
contribution for Federal estate taxes upon trans- 
ferees of property which is included in the gross 
estate, except where the testator otherwise directs 
by will. The statute operates automatically unless 
the decedent’s will provides to the contrary. 


4 fairly recent case which deals with this stat- 
ute is Weinberg v. Safe Deposit and Trust Co., 
198 Md. 539, 85 A. 2d. 


The prevailing practice is to provide that all 
estate taxes shall be paid from the residue of the 
estate with no apportionment, irrespective of 
whether the property in question passes under or 
outside of the will. 


MASSACHUSETTS 


_by G. L. 65A as amended, unless the will pro- 
vides otherwise, legacies and other interests pass- 
ing under the will, except property subject to a 
Power of appointment, are not subject to the 
apportionment law. All other interests subject to 
the Federal estate tax, including inter vivos trusts 
and powers of appointment, are subject to appor- 
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tionment. In the case of temporary estates with 
remainders the apportionment is paid out of the 
corpus. The statute operates automatically. 


The more common practice is to provide for pay- 
ment out of the residue. 


MICHIGAN 


The statute governing apportionment of the 
Federal estate tax is of limited application, being 
intended only to secure for a surviving spouse the 
maximum advantage of the marital deduction al- 
lowable for Federal estate tax purposes. Mich. 
Stat. Ann. §27.3178 (167) (1955). The statute 
operates automatically unless the decedent’s will 
provides to the contrary. 


The only case which considered an apportion- 
ment problem has since been overruled by the 
enactment of the above’ statute. Moorman v. 
Moorman, 340 Mich. 636, 66 N.W. 2d (1954), held 
that a widow entitled to a one-third share of her 
deceased hushband’s net estate under the intestate 
law must, in effect, contribute to the estate tax, 
since the Michigan statutes made estate taxes a 
charge against the gross estate in determining the 
net estate. Under the statute enacted since this 
decision, the widow would have been entitled to 
have her one-third share computed before the de- 
duction for estate taxes. 


Since the Moorman case was based solely upon 
construction of the Michigan statutes as they then 
existed, it would not be entirely sound to argue 
that the decision indicates that the court will take 
a stand against apportionment in other situations, 
such as for example, where gifts in contemplation 
of death, jointly-held property, and other non-pro- 
bate property are responsible for the imposition 
of at least part of the federal estate tax. Never- 
theless, the Moorman decision is in accord with 
eases from states which have adopted the non- 
apportionment position. 


The more general practice has been to insert a 
provision in a will calling expressly for the pay- 
ment of death duties out of the residuary estate. 
However, in a very few instances apportionment 
has been specifically provided where it was clear 
at the outset that the residuary estate would not 
be large enough to accommodate the death duty. 
The most dramatic example of this ‘involves the 
case where the decedent wanted to leave his en- 
tire estate in the form of specific bequests, pre- 
seribing the nature of the property to go to each 
beneficiary. 


MINNESOTA 


Minnesota Statutes (1945): Section 291.40 Ap- 
portionment of Tax provides that the tax imposed 
under Section 291.34 shall be chargeable against 
the interest of each beneficiary in proportion to 
the amount of the normal state inheritance tax 
paid by each. 


In Gelin v. Gelin (1949) 229 Minn. 516, 40 N.W. 
2d 342, the court, after determining the testator’s 
failure to provide for the payment of the Federal 
tax, held that under Riggs v. Del Drago, 317 U.S. 
95, the law of the jurisdiction where the estate is 
administered governs the question and in the ab- 
sence of statutory provisions or prior decisions 
the court must be guided by the majority rule of 
courts of other states to the effect that the Fed- 
eral estate tax is properly a charge against and 
payable from the residue. 


Minnesota has a statute providing that its estate 
tax to absorb the 80% credit allowed against the 
Federal estate tax shall be a general obligation of 
the estate and not apportioned among the several 
beneficiaries thereof unless so directed by the will 
of the decedent (Section 291.40 Statutes of 1949 
as amended by Chapter 249 Laws of 1951). 


MISSISSIPPI 


The statutes do not provide for the apportion- 
ment of estate taxes and do not specify what par- 
ticular fund shall bear the cost of debts, taxes, etc. 


The courts have not directly passed upon the 
question, but will enforce testator’s directions. In 
general, several cases hold that the residual por- 
tion of the estate is liable for all debts and admin- 
istrative expenses. It is the opinion that this 
would include estate taxes. In Estate of Rosalie 
Cahn Morrison, 24 T.C. No. 109 (1955), the Tax 
Court agreed that the residual estate bears the 
entire cost of Federal estate tax, where the will is 
silent. 


Among the attorneys familiar with Federal es- 
tate taxation, the general practice is to have the 
testator provide what person or funds shall bear 
the burden of estate taxes. 


MISSOURI 


There is no statute covering apportionment of 
Federal estate tax. Cf. St. Louis Union Trust Co. 
v. Poe (1947) 356 Mo. 276, 201 S.W. 2d 441. 


There is no prevailing practice with regard to 
the apportionment problem insofar as the draft- 
ing of wills and trusts is concerned though in 
many instances wills and trusts contain a pro- 
vision that the tax shall be paid out of the residue. 


MONTANA 


There is no statute on apportionment of Fed- 
eral estate taxes. The only case seems to be /n re 
Hume’s Estate (1954) 272 P. 2d 999. 


The prevailing practice is that where there is 
no express provision in the will and where there 
are sufficient funds in the residue, the Federal es- 
tate tax is deducted therefrom, and in event there 
are insufficient funds the attorneys generally ap- 
portion tax throughout all of the bequests and the 
State Board of Equalization approves the same, 
as far as allowable deductions are concerned. 
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Where there is a possibility of Federal estate tax, 
one firm has been making a practice of setting out 
in the will, the exact means by which the Federal 
tax would be taken care of and has been providing 
in the will that each bequest under the will would 
carry its pro rata share of tax. 


NEBRASKA 


Revised Statutes of Nebraska, 1943, Article 20, 
Chapter 77, provides for proration of State and 
Federal estate taxes unless otherwise provided in 
instrument. There is to be no apportionment be- 
tween remainders and temporary estates. The 
statute operates automatically unless otherwise 
provided by the will. 


NEVADA 


There is no statute dealing with apportionment 
nor cases dealing with this point. Therefore, a 
court would apply the common law rule that es- 
tate taxes are administration expenses chargeable 
in the first instance against the residuary estate. 


NEW HAMPSHIRE 
R.S.A. 88, §§1-4 provides for apportionment in 
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all cases except the proceeds of life insurance poli- 
cies which are not part of the probate estate or 
subject to the will or other laws governing the 
distribution of intestate property. Where there is 
a temporary estate followed by a remainder in 
property which is not part of the probate estate, 
the tax is paid out of the corpus. The statute 
operates automatically unless the will provides 
otherwise. 


The prevailing practice seems to be to provide 
that taxes shall be paid out of the residue of the 
estate. 


NEW JERSEY 


Federal estate tax apportionment is governed 
by New Jersey S.A. 3A: 25-30 to 38. 


The prevailing practice is to provide specifically 
for the payment of estate tax on all property con- 
stituting a part of the taxable estate, whether it 
passes under the will or otherwise. Frequently the 
will directs the payment of all death taxes out of 
the residue of the estate, or out of a particular 
portion of the residue or, in some cases, even out 
of specific legacies and trusts which may consti- 
tute a part of the taxable estate, but it is rare 
that a will is drafted without a specific tax clause. 


NEW MEXICO 


In the absence of a statute the general rule is, 
where the fiduciary has paid, or may be required 
to pay, estate taxes, the burden of the tax is to 
be equitably pro-rated among the distributees of 
the property required to be included for tax pur- 
poses in the estate of the decedent. 


NEW YORK 


The estate tax apportionment statute is New 
York Decedent Estate Law, Section 124. (See 
Tennessee summary.) The act applies automati- 
cally unless the testator or settlor provides other- 
wise. 


NORTH CAROLINA 


There is no statute. The tax burden falls upon 
the residuary estate, unless the testator provides 
otherwise. Craig v. Craig, (1950) 232 N.C. 729; 
62 S.E. 2d 336. 


NORTH DAKOTA 


Statute purports to apportion to some extent the 
burden of state estate taxes. North Dakota Re- 
vised Code of 1943; Secion 57-3723 provides taxes 
shall be a lien upon property but such lien shall 
not affect any tangible or intangible personal prop- 
erty after it has passed to a bona fide purchaser 
for value; owner of securities shall not have right 
to have the same transferred to him by corpora- 
tion until a permit from the county court shall 
have been filed. Beneficiary shall be personally li- 
able for the tax on such real estate, as well as the 
executor, administrator, or trustee, and if the 
executor, administrator, or trustee pays such tax, 
he, unless the same is made an expense of admin- 
istration by the will or other instrument, shall 
have the right to recover such tax or any other 
tax from the beneficiary acquiring such real estate. 
In case of a resident decedent, beneficiaries share 
the burden of the tax in proportion to benefits 
received. If a resident decedent leaves property 
outside of this state, beneficiaries share the aggre- 
gate burden of the estate tax payable in other 
states in proportion to aggregate benefits received 
here and elsewhere. If a non-resident decedent 
leaves property in this state, the entire tax im- 
posed by this state shall be enforcible against any 
property of the estate, but the court, in its dis- 
cretion, may make such order as may be best cal- 
culated to distribute the aggregate burden equit- 
ably in proportion to benefits received. The stat- 
ute apparently operates automatically. 


OHIO 


There is no statute dealing with apportionment 
of Federal estate taxes. 


An early case, Y.M.C.A. v. Davis (1922) 106 
O.S. 366, affirmed by the U. S. Supreme Court, 
held that the Federal estate tax was not a charge 
against any bequest or legacy as such but was a 
charge against the entire estate. 


In Miller v. Hammond (1952) 156 O.S. 475, the 
widow elected to take under the law rather than 
under the will, and there being two children, she 
was entitled to ofié-third of the net estate. The 
court held that the ‘“‘net estate” was to be deter- 
mined before the deduction of the Federal estate 





tax. Even with this result the widow took, in fact, 
less than one-half the estate. 


In Campbell v. Lloyd, 162 O.S. 203 (certiorari 
denied by U. S. Supreme Court), the widow elect- 
ed to take under the law rather than the will, but 
since there was only one child, the application of 
the rule in the Miller case would actually have 
given the widow considerably more than one-half 
the net estate. As a result, the Supreme Court re- 
considered the whole question, decided that they 
had been wrong in the Miller case and that the 
widow’s share of the net estate was to be deter. 
mined after the deduction of all debts and claims 
and including the Federal estate tax. 


McDougall v. Central National Bank, 157 OS. 
45, held that an irrevocable trust which was in- 
cluded in the taxable estate had to bear an equit- 
able part of the Federal estate tax. 


OKLAHOMA 


There is no statute governing the apportion- 
ment of Federal estate taxes. It would appear that 
the general rule would apply in the absence of a 
statute or a testamentary direction by the testa- 
tor. 


OREGON 


There is no statute on apportionment of Fed- 
eral estate taxes. There are likewise no cases 
dealing with this point. Therefore the court would 
apply the common law rule that estate taxes are 
administration expenses chargeable in the first 
instance against the residuary estate. 


PENNSYLVANIA 


Estate tax apportionment act is found in Pur- 
don’s Pennsylvania Statutes Annotated, Sections 
881 through 887 inclusive. The act automatically 
applies unless the testator or settlor provides oth- 
erwise. 


The prevailing practice is to direct in the will 
or agreement of trust, that all taxes, including the 
Federal estate tax, be paid out of the residuary 
estate, thereby obviating the necessity of any ap- 
portionment. However, a draftsman must be con- 
stantly aware of the fact that if the non-probate 
estate forms a substantial part of the gross tax- 
able estate for Federal tax purposes, an equitable 
apportionment might be appropriate. In such cases 
a statement could be made that such apportion- 
ment should take place, so that no question might 
arise that the point was not reviewed with the 
testator. 


RHODE ISLAND 


There is no apportionment statute. The general 
opinion seems to be that all Federal estate taxes 
are payable out of the residue. By judicial decis- 
ion, however, it is pretty well established that 
where a revocable trust is included in the gross 
estate, the trust should bear a proportionate part 
of the tax. 


Most wills provide specifically that estate taxes 
shall be paid out of the residue. 


SOUTH CAROLINA 


There is no statute on apportionment. 


SOUTH DAKOTA 


There is no statute dealing with apportionment 
of Federal estate taxes. 


TENNESSEE 


Sections 30-1117 and 30-1118 of Tennessee Code 
Annotated were copied practically verbatim from 
the New York statute shortly after its constitu- 
tionality was sustained in Riggs v. Del Drago, 371 
U.S. 95. These sections provide that estate tax, 
except where a testator otherwise directs in his 
will, shall be equitably prorated among the persons 
interested in the estate to whom such property is 
or may be transferred or to whom any benefit ac- 
crues. The proration is required to be made by the 
personal representative in the proportion, as neat 
as may be, that the value of the property, interest 
or benefit of each such person bears to the total 
value of the property. This statute operates auto- 
matically unless the decedent’s will provides to the 
contrary. It has not yet been interpreted by the 
courts. 


Prior to the enactment of this statute, Hufchi- 
son v. Montgomery (1938) 172 Tenn. 375, 112 S.W. 
2d 827, held that the Tennessee inheritance tax 
has to be prorated among the beneficiaries, in the 
absence of a provision in the will to the contrary: 
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The prevailing practice is to insert an express 
provision providing for payment of Federal estate 
taxes by the executor or trustee, without proration 
among the heirs and beneficiaries. 


TEXAS 


There is no general statute governing the appor- 
tionment of Federal estate tax. Article 3683a of 
Vernon’s Annotated Civil Statutes, passed in 1952, 
seeks to prevent inequities resulting from the in- 
clusion of the whole value of a community estate 
in the Federal estate tax valuation. It provides 
that the executor shall be entitled to recover from 
the surviving spouse such portion of the total Fed- 
eral estate tax paid as the net value of the sur- 
vivor’s interest in the community estate included 
in the decedent’s estate in the computation of the 
Federal estate tax bears to the net taxable estate. 


It would not appear that this statute would have 
to be brought into play by decedent’s will, but 
operates automatically. Decedent’s will could not 
make any changes with respect to the require- 
ments of the statute. 


UTAH 


There is no statutory provision relative to the 
apportionment of Federal estate taxes. Unless 
there are provisions in the will to the contrary, 
the tax is payable out of the residuary estate. 
State Tax Commission v. Backman, 55 P. 2d 171. 
Cf. In re Bamberger’s Estate, 177 P. 2d 909. 


VERMONT 


There is no Federal estate tax apportionment 
statute. The tax is treated as a charge against the 
entire estate and, therefore, affects the residue. 


Generally wills do not apportion the Federal es- 
tate tax. It is the belief of the Vermont corre- 
spondent that the testator usually prefers to im- 
pose the burden upon the residue, which is the 
result in this state if no specific provision is made 
in the will. 


VIRGINIA 


Title 64, Article 7, Sections 150-155 of the Code 
of Virginia relates to apportionment of estate tax- 
es. Section 151 requires that the amount of Fed- 
eral estate tax paid shall be prorated among the 
persons interested in the estate to whom any 
property required to be included in the gross estate 
of a decedent is transferred. 


Section 155 expressly provides that the appor- 
tionment statute shall not impair the power of 
any person by will or inter vivos agreement to 
make direction for the payment of estate taxes 
and to designate the fund or property out of which 
the taxes shall be paid. 


The prevailing practice is to provide that all 
estate taxes shall be paid from the residue of the 
estate with no apportionment, irrespective of 
whether the property in question passes under the 
will or outside of the will. 


WASHINGTON 


There is no statute dealing with apportionment. 
There are likewise no cases dealing with this point. 
Therefore a court would apply the common law 
rule that estate taxes are administration expenses 
chargeable in the first instance against the residu- 
ary estate. 


« 


WEST VIRGINIA 


There is no statute governing apportionment of 
the Federal estate tax. The West Virginia Supreme 
Court of Appeals has consistently held that the 
Federal estate tax is a debt which must be paid 
before the residuary estate is distributed to heirs 
or beneficiaries, in the absence of a contrary tes- 
tamentary provision. The leading case is Central 
Trust Co. v. James, 120 W. Va. 611, 199 S.E. 881, 
and 2 more recent case is Trust Company v. Alder- 
son, 129 W. Va. 510, 40 S.E. 2d 881. 


In many instances the committee’s correspondent 


Specifically reiterates in a will that the Federal 
estate tax is to be paid from the residuary clause, 
ever, though the holdings of the Supreme Court 
are clear. In planning an estate or trust, if the 
- icalities of the situation, including tax prob- 
em 


dictate an apportionment, it is so provided. 


WISCONSIN 


% re is no statute dealing directly with appor- 
tionrent of Federal estate taxes. However, the fol- 
lowi ge statute was held to govern that problem 
in « particular situation. In Will of Uihlein, 264 
Wis. 362, 59 N.W. 2d 641 (1953) a widow elected 
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to take, against the will of her husband, a one- 
third share of his net estate pursuant to Section 
233.14. Since this share was not, because of the 
marital deduction, responsible for any of the Fed- 
eral estate taxes levied on the estate, it was ar- 
gued on her behalf that her one-third share should 
be computed before the deduction from the estate 
of the estate tax. Neveruneless, the court held that 
the widow’s share must contribute to the estate 
tax, stating: the words ‘net estate’ 

mean that part of the estate which remains after 
payment of all charges against the entire estate. 
Federal estate taxes stand in no different category 
than do debts or administration expenses.” 


Thus, in this particular situation, the court con- 
strued the Wisconsin statute as providing against 
apportionment. 


The above statute applies automatically if the 
surviving spouse elects to take against the will. 


Even though the court based its decision upon 
an interpretation of the words “net estate,’ the 
language used leaves the impression that the court 
would probably have refused to apportion the tax 
even if there had been no such statute. Four cases 
concerning the same problem were reviewed by the 


court: Lincoln Bank & Trust Co. v. Huber, 240 
S.W. 2d 89 (Ky., 1951); Miller v. Hammond, 156 
Ohio St., 475, 104 N.E. 2d 9 (1952); Wachovia 


Bank & Trust Co. v. Green, 236 N.C. 654, 73 S.E. 
2d 879 (1953); Northern Trust Co. v. Wilson, 344 
Ill. App. 508, 101 N.E. 2d 604 (1951). It con- 
cluded: ‘‘*** We deem that it would be unwar- 
ranted judicial legislation for this court to at- 
tempt to apportion the impact of the Federal es- 
tate tax as did the Kentucky and Ohio courts.***” 


It is, nevertheless, true that the Uihlein case, 
as a holding, simply stands as an interpretation 
of a statute in a particular situation. In other ap- 
portionment problems, such as in deciding whether 
joint property. gifts in contemplation of death, or 
other non-probate property must contribute to the 
estate tax, or whether the estate as a whole (or 
the residue if there is a will) must bear the tax, 
the court would not be bound to a non-apportion- 
ment view. The dicta which appear to be against 
apportionment are indicative only of what view 
the court would probably be inclined to adopt. 


The following provision has been included in 
wills where it is the testator’s intent to impose the 
obligation for payment of federal estate taxes on 
the residue of the estate: 


“TI authorize and direct my executor to pay 
out of my general estate, as part of the ex- 
penses of administering my estate, all estate 
and inheritance taxes levied or assessed upon 
the transfer of my estate, or of any legacy or 
bequest herein contained, or of any life insur- 
ance upon my life payable to my estate or to 
any named beneficiary or beneficiaries, or of 
any property held by me and another in joint 
tenancy at the time of my death, or upon any 
transfer made during my life which shall be 
included in my taxable estate, or upon any of 
my legatees, devisees, life insurance benefici- 
aries, donees, appointees, or joint tenants me 
surviving.” 


If, however, the testator desires that the Federal 
estate taxes on property included in his estate for 
Federal estate tax purposes only (such as a re- 
vocable inter vivos trust) be apportioned to such 
property, then the following provision has been 
used: 


“I authorize and direct my executor to pay 
out of my general estate, as part of the ex- 
penses of administering my estate, all inheri- 
tance and estate taxes levied or assessed upon 
the transfer of my estate, or of any legacy or 
bequest herein contained, or of any life insur- 
ance upon my life payable to my estate or any 
named beneficiary or beneficiaries, or of any 
property held by me and another (or by me 
and others) in joint tenancy at the time of my 
death, or upon any of my legatees, devisees, 
life insurance beneficiaries or joint tenants me 
surviving; provided, however, that my executor 
shall not pay any such taxes levied upon any 
property transferred by me in trust during my 
life which shall be included in my taxable es- 
tate, but all such taxes upon any property so 
transferred, including the pro rata share of 
any estate tax attributable to such property, 
shall be paid by the trustee out of the prop- 
erty so transferred.” 


Where the possible problem of liability for es- 
tate taxes is foreseen when the trust instrument 
is drawn, it is the usual practice to direct that the 
trust pay its share of the tax. 


WYOMING 


There is no statute governing apportionment of 
the Federal estate tax. There is no decision “of, 
the Wyoming Supreme Court on the subject. 


The general practice is to pay the Federal estate 
tax before any distribution is made. Of course, if 
there is an express direction in the will as to 
where the tax shall fall, the terms of the will are 
followed. 
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TALKS ON TAXES 


® Earl R. Hudson, president of Kennedy 
Sinclaire, Inc., New York trust adver- 
tising agency, discussed “Tax Aspects of 
Estate Planning” at the September 27 
meeting of the Anne Arundel County Bar 
Association, Annapolis, Md. 
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SIMPLIFICATION OF SECURITY TRANSFERS 
BY FIDUCIARIES 


ALFRED F. CONARD 
Ann Arbor, Mich.; Committee Chairman 


HIS committee has a problem: The 

complexity, delay, expense and an- 
noyance suffered by decedents’ estates, 
and by other estates in fiduciary custody, 
in transferring their securities.* If we 
can solve this problem, we will also great- 
ly simplify the problems of the transfer 
departments of trust companies and of 
all corporations. In the past year, we 
have made real progress toward the solu- 
tion of this problem. 


1. The House of Delegates Acts. 


At its 1955 meeting in Philadelphia, the 
House of Delegates of the American Bar 
Association adopted on behalf of the as- 
sociation the following declaration of 
policy, proposed by this committee: 


Resolved, that the legislatures of the re- 
spective states are urged to adopt statutes 
which will eliminate the present excessive 
burden of documentation required for the 
transfer of stock by fiduciaries. 


*See prior reports of this committee for 1952 
and 1955, published in 91 TrusTS AND ESTATES 765 
(1952) and 94 TRUSTS AND ESTATES 835 (1955); 
Christy, Responsibilities in the Transfer of Stock, 
53 Mich. L. Rev. 701 (1955); David, The Dece- 
dent’s Securities and Their Transfer, The Practical 
Lawyer, April 1955, p. 50. 
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2. Commissioners on Uniform Laws Move. 


Early in 1956, the executive commit- 
tee of the National Conference of Com- 
missioners on Uniform State Laws ap- 
pointed a committee to draft a uniform 
act for the simplification of transfers, 
and to revise Article 8 of the proposed 
Uniform Commercial Code (dealing with 
investment securities). That committee 
is now functioning, and has circulated to 
interested persons throughout the coun- 
try, including the members of this com- 
mittee, a draft Uniform Registration of 
Security Transfers Act. As yet, this 
committee has taken no position on the 
draft Uniform Act. 


Members of the committee drafting the 
proposals are: Robert Braucher of Cam- 
bridge, chairman, Alfred A. Buerger of 
Buffalo, William B. Luther and Walter 
D. Malcolm of Boston, and William A. 
Schnader of Philadelphia. 


Professor Braucher and his associates 
hope to be able to present final drafts 
of their proposals to the National Con- 
ference in 1957. 


3. Illinois Completes a Draft Act. 


Working independently of this com- 
mittee, but in close contact with some of 
its members, a committee of the Illinois 
State Bar Association has completed a 
draft act for simplification of securivy 
transfers in Illinois. This act is designed 
for presentation to the Illinois legislature 
in 1957. It has been endorsed by the 
Legislative Committee of the Chicago 


Bar Association, and is being submitted 
to other Illinois county associations. 


The Illinois draft has been prepared 
by a committee of Chicago lawyers, all 
familiar with security transfer problems, 
meeting regularly for the last year and 
a half. They have freely sought and ac- 
cepted criticisms from outside quarters. 
One accolade to their suceess is the adop-. 
tion of the Illinois draft as the starting 
point for the new proposal of the draft- 
ing committee of the National Confer- 
ence. 


We congratulate the Illinois commit- 
tee on their initiative and achievement. 
A majority of this committee approve the 
Illinois draft act, and urge its adoption 
by the legislature of the State of Illinois. 


4. Next Steps. 


The proposed Illinois and Uniform acts 
open the way for legislative action to 
permit simplification in every state of 
the union. The members of this commit- 
tee pledge themselves to work for simpli- 
fication laws in their respective states, 
and call on their Section and Association 
officers to support sound measures to this 
end, wherever they may appear. 


[Committee members: Charles Bunn, 
Madison, Wis.; Donald J. Burdine, Los 
Angeles, Cal.; Willard R. Brown, Miami, 
Fla.; Francis T. Christy, New York, 
N. Y.; Jos. P. Cummings, New Rochelle, 
N. Y.; Robert B. Fizzell, Kansas City, 
Mo.; Coll Gillies, Chicago, Ill.; Creighton 
S. Miller, Chicago, Ill.; Rollin B. Mans- 
field, Chicago, Ill.; Danie] Partridge, III, 
Washington, D. C.; John J. Schatt, Har- 
risburg, Pa.; Alphonso Santangelo, Nor- 
ristown, Pa.; Millard Vandervoort, Bat- 
tle Creek, Mich.] 
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ACCOUNTABILITY OF TRUSTEES OF 
CHARITABLE TRUSTS 


HAROLD J. CLARK 
Chicago, Ill.; Committee Chairman 


N 1954 this Committee reported in de- 

tail on the “Uniform Trustees’ Ac- 
counting Act.” In the 1955 report, 
Chairman James O. Wynn called atten- 
tion to the fact that the American Bar 
Association on August 18, 1954, approved 
a later form of the bill of the National 
Conference of Commissioners on Uni- 
form State Laws entitled “Uniform Su- 
pervision of Trustees for Charitable 
Purposes Act,’’ without benefit of the 
report of this Committee, the members of 
which were not in agreement as to the 
need for such legislation. 


We are informed by the National Con- 
ference that California is the only state 
that has enacted the latter uniform 
statute. In California the act as adopted 
was modified in that it was provided that 
trusts administered by corporate trustees 
under the supervision of the superintend- 
ent of banks or of the Comptroller of the 
Currency are expressly excepted from 
the accounting provisions of the act. 


The uniform bill in its present form 
was introduced in the Illinois legislature 
on May 4, 1955, by the Illinois Commis- 
sioners of the National Conference. The 


bill was stricken from the call on June 3, 
1955, at the instance of the Commission- 
ers for the reason that Senate Bill No. 
742, a companion measure, was enacted 
into law creating a “Charitable Trust 
Laws Commission” consisting of ten 
members of the Illinois legislature. This 
Commission was assigned to study the 
proposed legislation and to determine 
whether a need exists in relation to the 
supervision and enforcement of public 
charitable trusts. The Commission was 
charged to report to the 70th general as- 
embly of Illinois not later than March 15, 
1957. 


The Illinois Commission held a public 
hearing in Chicago on March 16, 1956, 
which was attended by your chairman. 
The Attorney General of Illinois pre- 
sented his views and offered to cooperate 
with the Commission, but did not state 
that he advocated the enactment of the 
proposed bill. The office of the Attorney 
General indicated, however, that it ap- 
proved the idea of a bill requiring the 
registration of charitable trusts. 


Considerable sentiment was expressed 
at the Chicago hearing in favor of ex- 





empting from the operation of the super. 
visory provisions of the statute all trusts 
administered by Illinois corporate trus. 
tees, because of the supervisory authority 
of the State Auditor and of Federa] 
banking authorities with respect to all 
trusts administered by corporate fiduci- 
aries. The general sentiment, however, 
was that there should be no exemption 
of corporate fiduciaries from the regis. 
tration requirements of any new statute 
in this field. 


Your Committee has not progressed to 
the point of taking a poll of its members 
on the proposed bill of the National Com. 
missioners and, therefore, is continuing 
a study of the subject. 


In view of the fact that the 1954 action 
of the House of Delegates approving the 
uniform bill was taken without the bene. 


fit of a report or recommendation of this } 


Section, it is recommended that the Sec. 
tion request the House of Delegates 
temporarily to withdraw its prior ap- 
proval of the bill until further considera. 
tion and a report may be given by this 
Committee. 


[Committee members: Emory T. Carl, 
Houston, Tex.; Francis H. Lindley, Los 
Angeles, Calif.; Robert S. Potter, New 
York, N. Y.; Howard W. Rea, Denver, 
Colo.; John G. Stephenson, Villanova, 
Pa.; James G. Thomas, Champaign, III.; 
Daniel S. Wentworth, Chicago, III; 
James O. Wynn, New York, N. Y.] 
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CHANGING CONCEPTS OF TRUST INVESTMENTS 


Retention of Decedent’s Business 


. he retention of business interests as 
normal investment components of the 
business man’s estate is a most signifi- 
cant development in the changing con- 
cepts of trust investments of our genera- 
tion. In earlier periods of our economic 
history, professional and salaried work- 
ers were able to amass estates of sub- 
stantial size by investing a portion of 
their earnings in securities and real es- 
tate. The impact of high personal income 
taxes has made the creation of estates in 
this manner extremely difficult. Yet es- 
tates, and large ones too, are still being 
created. They are created by the business 
man who engages in business for himself 
or through the medium of the closely held 
corporation. The tendency of the business 
man to keep his assets at work in the en- 
terprise to which he has devoted his life- 
time is due to the necessity of meeting 
growing requirements for capital in an 
expanding business, and also because of 
the fact that distributions of salary and 
dividends of a closely held corporation 
must to a substantial degree be turned 
over to the Treasury by way of taxes. 


Congress has twice recognized that 
such business interests will be retained 
after death as a part of the family es- 
tate and has enacted special statutes to 
enable the Treasury to collect its estate 
taxes without forcing the liquidation of 
such business.1 The Secretary of Com- 
merce devotes a division of the depart- 
ment to encouraging the establishment 
and growth of small business.2 Thus, 
with government sponsorship and the 
pressure of taxation, those who seek for- 
tune in the mid-twentieth century may 
be expected to follow in greater numbers 
the route of Henry Ford. Attorneys who 
plan their clients’ estates and fiduciaries 





1The relief provisions are presently found in Int. 
Rev. Code of 1954, Sub-Sec. 303, which permits, 
under specified circumstances, a distribution in re- 
demption of stock in a decedent’s estate in an 
amount not in excess of estate taxes and adminis- 
tration expenses to be treated as a distribution in 
exchange for the stock redeemed, and Int. Rev. 
Code of 1954, Sub-Sec. 6161(a) (2), which permits 
an extension of time for payment of estate taxes 
in hardship cases, such extension not to exceed ten 
years 

*The Small Business Administration of the De- 
partment of Commerce aids in administering the 
various statutes which have been enacted by Con- 
gress in aid of small business. Both Houses of Con- 
Bress have established committees to investigate 
business conditions in so far as they affect the 
small businessman and to recommend remedial 
legislation where needed. 
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HARRISON F. DURAND 


New York, N. Y.; Committee Chairman 


who handle them now find and will con- 
tinue to find that the treatment of busi- 
ness interests must be dealt with with 
increasing frequency. 


The retention of decedent’s business as 
an accepted feature of estate planning 
will mark a break with tradition which 
dictates that decedent’s business should 
generally be liquidated. Yet trust invest- 
ments are not immune from change. Wit- 
ness within our memory the introduction 
of the mortgage participation and its 
subsequent discreditment, the acceptance 
in recent years of public utility bonds, 
some industrial bonds and preferred 
stocks as “legal” investments, the exten- 
sion to nearly every state in the union of 
the “prudent man rule,” and the intro- 
duction of the common trust fund.? Each 
in its turn has marked a break with tra- 
dition. Indeed the fact that this commit- 
tee exists is recognition that the concepts 
of trust investments must change with 
the times. It is the duty of your commit- 
tee to report to the Section not only the 
changes as they occur, but the forces of 
the economy which produce these changes. 


STATISTICAL BACKGROUND 


The retention of decedent’s business as 
a trust investment has been recognized 
in the midwest, the southeast, and per- 
haps in other predominantly agricultural 
areas where a major function of some 
trust departments is the management of 
farm properties.* It is also recognized by 
some trust companies in certain indus- 
trial areas which have established sepa- 
rate departments to administer such busi- 
ness.5 


The magnitude of the problem may be 
illustrated by a few statistics. The figures 
are not as up-to-date as one might wish, 
some being based on studies of the Ameri- 
can economy dating back six and seven 
years. It is apparent, in view of the re- 


8See Report of Committee on Changing Concepts 
of Trust Investments, Proceedings, Section of Real 
Property, Probate and Trust Law, Am. Bar Asso- 
ciation, p. 95 (1955). 


‘Robinson, “Handling Farms in Trust in the 
Midwest,” The Trust Bulletin 3 (May, 1956); 
McLean and Draper, “Handling Farms in Trust in 
the Southeast,” The Trust Bulletin 20 (June, 
1956). 


5See “Handling Businesses in Trust,” a panel 
discussion at the Midwinter Trust Conference, 
1954, reprinted in TRUSTS AND EsTATES 105 (Feb- 
ruary, 1954). 


cent boom, that whatever a current an- 
alysis would show, the figures as to value 
would surely be no lower.® The statistics 
are all derived from the various publi- 
cations of the U. S. Department of Com- 
merce.? 


In 1955, there were something less than 
4,200,000 business enterprises in the 
United States. Of these some 565,000 
were in corporate form. These figures 
have remained relatively stable during 
the past decade. Of the unincorporated 
businesses, about 1/5th, or well over 
700,000, were valued some five years ago 
at more than $25,000. The vast majority 
of these enterprises were sole proprietor- 
ships. Of the corporations, over 90%, or 
510,000, had assets of less than one mil- 
lion dollars. But the total assets of such 
corporations were well over 60 billion 
dollars, with a total net income before 
taxes of 3.4 billion dollars. To choose 
three illustrative brackets, there were, in 
1949, more than 100,000 corporations 
with assets between $100,000 and $250,- 
000, with a total net income of almost a 
billion dollars, about 45,000 corporations 
with assets between $250,000 and $500,- 
000, with a total net income of over 1.1 
billion dollars, and about 25,000 corpora- 
tions with assets between $500,000 and 
$1,000,000, with a total net income of 
$1.3 billion dollars. Small business is not, 
after all, so small. 


LIQUIDATION OF DECEDENT’S BUSINESS 


Decedent’s business may, of course, be 
of such a kind that it may be made liquid 
before or shortly after death. Partner- 
ships, in the absence of a provision in 
the articles of partnership, dissolve upon 
the death of a partner and must in ordin- 
ary circumstances be liquidated. The 
practice of the professions, whether in- 
dividually or in partnership form, nec- 
essarily terminates upon the death of the 
doctor, lawyer or engineer. As businesses 
mature, the owner sometimes establishes 
a market for the business by participat- 
ing employees and others in the enter- 
prise. Unlisted stocks, in relatively close- 


®A complete survey, a census of all American 
business exceeding in scope even that on American 
manufacture in 1947, is expected shortly. 

7See, for instance, Small Business—Its Role and 
Problems; Who Owns the Nation’s Wealth; Sur- 
vey of Current Business, April, 1955; Statistical 
Abstract of the United States—1953. 
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ly held corporations, can often be sold 
even in large blocks when, over a period 
of years, a market has been established 
by a few transactions involving a small 
number of shares. The closely held cor- 
poration issoften merged into a larger 
one, the stock of which may be market- 
able, and liquidity achieved in this man- 
ner. However, Congress is now propos- 
ing to tighten the anti-trust laws to re- 
quire the giving of notice to the Attorney 
General of such proposed mergers. This 
law, if enacted, may in practical opera- 
tion limit the possibility of mergers of 
this type.8 The buy-sell agreement is ef- 
fectively employed in certain instances 
to liquidate the estate’s interest in dece- 
dent’s business. 


Yet, in many cases, a business man 
cannot, no matter how much planning he 
does, provide for the liquidation of his 
business. Business, once set in motion, 
cannot be stopped upon the owner’s death. 
The obligations of the business to its 
customers and to its employees and their 
families may effectively prevent the con- 
summation of any plan for the liquida- 
tion of decedent’s interest in the business 
and may impose upon the decedent and 
his estate the burden of providing in- 
creased capital, incurring increased obli- 
gations to meet the demands of the busi- 
ness and assuring continuity of employ- 
ment to employees who, like the decedent, 
may have spent their lives in the develop- 
ment of the business. In other cases, the 
businessman fails to evolve an adequate 
plan to liquidate his interest during life. 


Finally, some businesses are of a kind 
that should be retained and managed for 
the benefit of decedent’s family. It may 
be desirable to retain a relatively secure 
enterprise, producing a high rate of re- 
turn, provided competent and cooperative 
management is available; as a normal 
component of the trust, either indefinitely 
or until a child attains business age and 
competence and is able to succeed to the 
management of the business. 


The fact that the trust device is not 
historically associated with the manage- 
ment of a going concern should be no 
barrier to its present day use, provided it 
can be adapted to the task. Whether or 
not the trust device should be employed 
in the operation of decedent’s business, 
engaged the attention of corporate trus- 
tees and of the Bar in a series of articles 
published by TRUSTS AND ESTATES in the 
mid-forties, which have come to be known 
as the Headley-Shattuck debate.2 That 


8A bill providing that notice be given to the 
Federal Trade Commission and the Attorney Gen- 
eral of all proposed mergers in which the com- 
bined assets of the merging companies exceed ten 
million dollars and authorizing the Federal Trade 
Commission to secure a preliminary injunction 
pending adjudication of the legality of such pro- 
posed merger has passed the House of Representa- 
tives and is presently before the Senate Judiciary 
Committee. H.R. 9424, 84th Cong., 2d Sess. (1956). 


See TRUSTS AND ESTATES 1946, 1947 and 1948. 
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the trust device can be so adapted is at- 
tested to by the encouraging success 
which its application has met with in 
those sections of the country where pro- 
fessional prejudice against business 
trusts has not been too deeply ingrained. 
Needless to say, the management of de- 
cedent’s business presents different and 
more difficult problems from those in- 
volved in the management of investment 
portfolios. Nevertheless, such difficulties 
as there may be can, in most instances, 
be overcome. 


In the following sections of this re- 
port, we shall deal with some of the more 
important objections to the continuance 
of decedent’s business, consider the 
weight of such objections, and the manner 
in which they may be solved. 


POWER TO CONTINUE DECEDENT’S 
BUSINESS 


An executor, unless specifically author- 
ized by statute or by decedent’s will to 
retain and operate decedent’s business, is 
under a duty to liquidate the business 
within a reasonable time and distribute 
the proceeds.1° An executor is said to 
continue the business at his own risk. He 
is accountable to the beneficiaries for all 
profits, but is individually liable for all 
losses.11 


These sweeping statements apply to 
unincorporated, and not incorporated, 
businesses. The principles therein em- 
braced do not, however, require that a 
business established by the lifetime effort 
of decedent, which should be retained in 
the exercise of reasonable discretion, 
must necessarily be sacrificed to the fi- 
nanciai detriment of decedent’s wife and 
family. The law has recognized that busi- 
nesses should be retained in some circum- 
stances. 


RETENTION OF DECEDENT’S UNINCOR- 
PORATED BUSINESS 


The fiduciary’s authority to continue 
decedent’s unincorporated business is de- 
rived from two principal sources: 


First: Thirty states have enacted 
statutes permitting the temporary con- 
tinuance of decedent’s unincorporated 
business by executors.!2 A minority of 
these permit continuance to enable the 
executors to sell the business as a going 
concern. Others set a specific time limit 
which usually does not extend beyond the 


1oWillis v. Sharp, 113 N.Y. 586, 21 N.E. 705 
(1889). 


llRiedy v. Bidwell, 70 Cal. App. 552, 233 Pac. 
995 (1925); In re Moran’s Will, 261 Pa. 269, 104 
Atl. 585 (1918). 


12For a list of the statutes permitting temporary 
continuance of a decedent’s business, see I C.C.H. 
Federal Estate and Gift Tax Reporter, Para. 7506. 
Most statutes contemplate only a temporary reten- 
tion of decedent’s unincorporated business. In some 
states (See, for instance, N. J. Stat. Ann. 3A:6- 
68; Mo. R.S. Sub-Sec. 473.300-1955 Supplement), 
however, a proper court may, by express statutory 
provision, authorize the indefinite continuance of a 
decedent’s business if it is deemed advantageous 
to the estate. 





normal period for the winding up of the 
affairs of the estate. Such statutes, there- 
fore, are inadequate to permit retention 
by trustees. 


Second: Decedent may grant the trus- 
tees power to continue his unincorporated 
business or power to incorporate the un- 
incorporated business and continue to 
hold the stock of the corporation so form- 
ed. Despite persistent prejudice against 
the continuance of decedent’s unincorpo- 
rated business, there are _ illustrations 
among the cases of substantial unincor- 
porated businesses which have been op- 
erated by trustees pursuant to directions 
contained in decedent’s will.!°* Continu- 
ance of the business in unincorporated 
form may save taxes. The directions to 
continue must be “clear, express and un- 
equivocal.”!4 Such powers. should be 
broad enough to guide the trustees in 
handling special problems which may 
arise in the operation of the business. 


RETENTION OF DECEDENT’S INCORPORATED 
BUSINESS 


The fiduciary’s authority to continue to 
hold the stock of a closely held corpora- 
tion is derived from the following princi- 
pal sources: 


First: Many states have enacted stat- 
utes which authorize trustees in the ex- 
ercise of their discretion to retain in- 
vestments made by decedent in securi- 
ties.15 Such statutes are usually broad 
enough to authorize trustees to retain 
the stock of a closely held corporation. 
In prudent man states, trustees in the 
exercise of reasonable discretion may re- 
tain stock in a closely held corporation 
in the absence of statute. 


Second: Decedent may, by his will, 
grant to trustees power to retain the 
stock of such closely held corporation, 
and may undertake to give to the trustees 
instructions to guide them in the dis- 
charge of their duties. The authority to 
retain may be granted to one of the trus- 
tees, frequently the individual trustee, as 
distinguished from the corporate trustee. 


183Matter of Kohler, 231 N.Y. 353, 132 -N.E. 114 
(1921); Thorn v. De Breteuil, 179 N.Y. 64,71 N.E. 
470 (1904). 


14Willis v. Sharp, supra note 10. 


Statutes authorizing retention by trustees of 
investments owned by decedent have been enacted 
by the following states: Connecticut—(Conn. Gen. 
Stat. Sub-Sec. 6894 (Rev. 1949) ); Delaware— (Del. 
Rev. Code tit. 12, Sub-See. 3304 (1953) ); Kentucky 
—(Ky. Rev. Stat. Sub-Sec. 386.070 (1953)); 
Maine—(Me. Rev. Stat. Ch. 160, Sub-Sec. 14 
(1954) ): Minnesota— (Minn. Stat. Sub-Sec. 501.125 
(2) (1958)); Nebraska—(Neb. Rev. Stat. Sub- 
Sec. 24-602 (1943)); New Jersey—(N. J. Stat. 
Ann. 3A:15-11 (1953) ); New York—(N. Y. Pers. 
Prop. Law Sub-Sec. 21(6); Ohio—(Ohio Rev. Code 
Sub-Sec. 2109.38 (1953)); Pennsylvania— (Pa. 
Stat. Ann. tit. 20, Sub-Sec. 821.14 (1953) ); South 
Carolina—(So. Car. Code Sub-See. 67-61 (1952))i 
Washington—(Wash. Rev. Code Sub-See. 30.24.060 
(1951) ); West Virginia—(W. Va. Code Sub-See. 
44-6-2 (1931)); Wisconsin—(Wis. Stat. Sub-See. 
320.05 (1953)). In addition, two states permit re 
tention following application by the trustee for 
court permission to do so: Iowa—(Iowa Code Sub- 
See. 682.25 (1954)); Tennessee—(Tenn. Code 
Sub-Sec. 9596.5 (1932) ). 
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Third: A court, having general equita- 
ble jurisdiction, will in some states ad- 
vise and instruct trustees as to their 
duties in the retention of investments 
made by decedents.16 Trustees, as officers 
of the court, may in such cases submit 
their problems to the court by applying 
for advice and instructions at frequent 
intervals and thereby eliminate or re- 
duce the hazard of personal liability. If 
the interests of the family will be served, 
the court in the exercise of such jurisdic- 
tion, may go to extreme lengths to pro- 
tect the trustee in the continuance of de- 
cedent’s incorporated business by giving 
advice and instructions. The power of the 
court to advise the continuance of an un- 
incorporated business, in the absence of 
statute, remains obscure. 


AUTHORITY TO SELL, LIQUIDATE OR 
OTHERWISE DISPOSE OF BUSINESS 


A decedent who authorizes trustees to 
continue decedent’s business should bear 
in mind that the same forces which during 
his life might cause him to sell, liquidate 
or dispose of his business in some other 
manner may make the same action de- 
sirable on the part of the trustees named 
by him to continue to operate such busi- 
ness. These forces are often unforseeable 
at the time decedent makes his will. 


Experience has demonstrated that the 
trustees should be authorized in their dis- 
cretion to sell, liquidate, merge and con- 
solidate and to retain the securities of 
any merged or consolidated corporation 
which may be received by the trustees.17 
Business opportunities may make desir- 
able a change in the character of the 
business operated by the trustees from 
that operated by decedent. Broad powers 
should be granted to enable trustees to 
meet all such situations so that they may 
take appropriate steps to avoid loss to the 
trust fund, on the one hand, and to take 
full advantage of business opportunities 
as they occur, on the other. 


PERSONAL LIABILITY OF TRUSTEE 


One of the most unattractive features 
of continuing an unincorporated business 
is the possibility that the trustee individ- 
ually may be subject to liability in tort 
or contract by reason of the operation of 
decedent’s unincorporated business.18 This 
has been of concern particularly to pro- 
fessional trustees. Yet, the possibility of 
personal liability can be eliminated in 
full or largely so by taking simple pre- 
cautions to protect the business trustee. 


1869 
statu 
vice < 


Scott on Trusts, Sub-Sec. 259. In some states 
S specifically authorize the court to give ad- 
nd directions. Cf. N. J. Stat. Ann. 3A:15-13. 


“Mertz v. Guaranty Trust Co., 247 N.Y. 137, 159 
N.E. 888, 57 A.L.R. 1114 (1928); Matter of Pulit- 
zer, 139 Mise. 575, 249 N.Y. Supp. 87 (Surr. Ct. 
N. Y¥. County (1931), aff'd mem., 287 App. Div. 
808, 250 N.Y. Supp. 975 (1st Dep’t. 1932). 

See, in general, on tort liability, 2 Scott on 
Trusis Sub-Sec. 264 (1939); on contract liability, 
2 Scott on Trusts Sub-Sec. 262 (1939). 


Oc1 OBER 1956 





























When a wind : 
everybody needs help at once 


expense for the ER 
believes that its policyho! : 

to see that they get prompt, 
ity insurance m 


y office of 





That's what qual 


And that’s why in ever 
crews are trained and 
Catastrophe Plan sup 
et this 
business? Just s 


plement 


How can you g 
your car, Your 


The Home Ins 








A stock company Tepr 


———_— —_— 


omer meme ena er 
THE HOME INSURA 
CATASTROPHE PLAN 


cata 


are enti 
fair payment for 
eans. Tha 
The Home across the 


kept in readi 
5 the wor 
kind of quality P 
ee your 


yrance Company: It's th 


Pusu 20@nee’ Compony 


Home Office: 5 
. 


FIRE ht 
The Home Indemnity 


Casualty Insurance, 


esented by over 40,000 inde 





strophe strikes, 
ean de 


lay, suffering, needless 


e Insurance Company 


tled to extraordinary efforts 
their insured losses. 
. 
t's why it poys to buy the bes 
nation, 
The Home 
-wide organizations. 


catastrophe 


ness to serve you. 
k of other industry 
on for your home, 


tecti 
. broker of 


local agent or 
e thing to do! 


rk 8, N. ¥. 
MARINE 
ffiliate, writes 
Bonds 


9 Maiden Lane, New Yo 
AUTOMOBILE . 
Company, an 4 
Fidelity and Surety 


endent local agents and brokers 
indepe— 


el 


—_ 


——_—r - 


for a better 
understanding... 


this advertisement appears in color in: 


BUSINESS WEEK 

NEWSWEEK 

TIME 

U.S. NEWS & WORLD REPORT 


NATION’S BUSINESS 

TOWN JOURNAL 

AMERICAN HOME 

BETTER HOMES & GARDENS 


909 








Contracts can and should be made only 
in the name of the business trustee as 
such, and not individually.19 The party 
who contracts with such business trustee 
must, of course, be satisfied that the busi- 
ness trustee has power to contract, but 
the existence of such power can be ascer- 
tained by examination of the will which 
should be no more onerous than the ex- 
amination of a corporate charter in case 
of some corporate contracts.29 Such con- 
tracts will frequently involve the borrow- 
ing of money by the trustee. The trustee 
should be authorized to borrow money in 
the name of and for the- account of the 
trust; otherwise he may be individually 
liable. 


The trustee individually is liable for 
torts committed in the operation of de- 
cedent’s unincorporated business or other 
acts incident to the administration of the 
trust. He is entitled to exoneration from 
the trust estate only in the event that 
he was not personally at fault.21 The 
Uniform Trusts Act Sec. 13 gives the 
trustee substantial, but not complete, pro- 
tection.22 The act permits exoneration 
when the tort is a common incident of 
the kind of business activity in which the 
trustee is engaged. While most torts 
would appear to be a common incident of 
the business activity in which the trus- 
tee is engaged, the question of whether 
it is a common incident and whether the 
trustee is entitled to exoneration under 
the act is one of fact. 


Furthermore, the trust fund may be 
inadequate to exonerate the trustee in 
full. Therefore, it would appear desirable 
that the trustee protect both the trust es- 
tate and himself individually from liabil- 


190n the effect of a stipulation in the contract 
that the trustee will not be individually liable, see 
Jessup v. Smith, 2238 N.Y. 203, 119 N.E. 403 
(1918); Equitable Trust Co. v. Taylor, 330 Ill. 42, 
161 N.E. 62 (1928); 2 Scott on Trusts Sub-Sec. 
263 (1939). 


20It is believed that Dun and Bradstreet and 
other credit agencies will include an abstract of 
the provisions in decedent’s will in their credit re- 
ports if furnished with the necessary information. 


212 Scott on Trusts 1488 (1939). 


2The following states have adopted the Uniform 
Trusts Act: Louisiana, Nevada, North Carolina, 
Oklahoma, New Mexico and South Dakota. 


ity for tort by adequate insurance. Pre- 
miums on such insurance are properly 
payable out of the trust estate.23 It 
should be possible in the operation of 
most businesses to obtain suitable insur- 
ance for these purposes, and thereby 
eliminate the threat of individual liabil- 
ity in tort as a possible deterrent to trus- 
tees’ assuming the burden of continuing 
the operation of such business. 


CHANGING ForRM OF DECEDENT’S 
BUSINESS 


The power to make changes in the form 
in which the business is conducted may be 
more important after the decedent’s death 
than during his lifetime. It may become 
desirable to incorporate the decedent’s 
business. The advantages of incorporat- 
ing such a business include: 


Isolation from other assets of testamen- 
tary estate; 

Application of principles of corporate ac- 
counting to conduct of business, including 
setting aside reserves for depreciation and 
obsolescence, which in turn enable business 
to maintain working capital; 

Insulation of trustee from personal lia- 
bility; and 

Provision for ultimate distribution in 
kind of stock of corporation to remainder- 
men. 

Whether or not there is a tax advantage 
or disadvantage in the incorporation of a 
particular business will depend on a 
number of factors which are beyond the 
scope of this report. 


Generally speaking, the power to in- 
corporate decedent’s unincorporated busi- 
ness must be found in the will. Such 
power is considered to be somewhat un- 
usual and is not apt to be implied from 
other powers contained in the will unless 
the implication is clear.24 In two states, 
New York and Pennsylvania,” legislation 
has been enacted to permit the incorpora- 
tion of a decedent’s business subject to 


232 Scott on Trusts 1488 (1939). 


24Mann v. Peoples-Liberty National Bank & 
Trust Co., 256 S.W. 2d 489 (Ky. 1953); 3 Bogert, 
Trusts and Trustees, Part 1, Sub-Sec. 551, n. 17 
(1946); 2 Scott on Trusts 1036 (19389). 


Pa. Fiduciaries Act of 1949, Pa. Stat. Ann. tit. 
20, Sub-Sec., Sub-Sec. 320, 925 (1954); N. Y. Real 
Prop. Law Sub-Sece. 116. 
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the approval of the court in advance of 
the event. The New York statute is 
limited to the formation of corporations 
to hold title to and operate real estate. 


A power to change the form of a busi- 
ness enterprise should be exercisable from 
time to time as circumstances require, 
There is authority to the effect that a 
power to make such a change, unless ex- 
pressed as a continuing power, is ex- 
hausted when the first change is made, 
For instance, in one case, the executors 
formed a partnership and two years 
later, a corporation. The court held that 
the power had been exhausted by the 
formation of the partnership and that 
the executors had exceeded their author- 
ity when they subsequently formed the 
corporation.26 


“ESTATE” CORPORATIONS? 


Space hardly permits the payment of 
even token consideration to all of the 
problems which are raised by what has 
been described as the “Janus-like” posi- 
tion of the estate corporation.28 The es- 
sential difficulty lies in the fact that in 
this area two lines of legal principles, 
that governing trusts and that governing 
corporations, intersect, and as yet no 
third line, drawing here from the one 
and there from the other, has been form- 
ulated. 


But certain principles are settled. The 
fact that he has assumed corporate re- 
sponsibilities does not alter a trustee’s fi- 
duciary duties to the trust’s beneficiaries. 
A trustee with complete or substantial 
control over a corporation is accountable 
as trustee to the beneficiaries of the trust 
for his corporate acts, and this account- 
ability is distinct from that which he 
owes to the corporation for his acts as 
director or officer.29 Thus a beneficiary 
has a right of action against a trustee for 
a breach of his fiduciary duty as trustee, 
despite the fact that the corporation has 
a similar right of action against the trus- 
tee, individually, for breach of his fidu- 
ciary duty as a director of the corpora- 
tion,30 


Other problems have not, so far as 
it appears, been dealt with by the courts. 


28In re Scott’s Estate, 280 Pa. 9, 124 Atl. 270 
(1924). 


21See, generally, Cahn “Estate Corporations,” 86 
U. Pa. L. Rev. 136 (1938); Prentice-Hall, Wills, 
Trusts and Estates Service Sub-Sec. 2193.1. Note, 
27 Va. L. Rev. 497 (1941). For court tested forms 
see Fingar & Bookstaver, “New York Wills, Testa- 
mentary Trusts, Law and Forms’ Sub-Sec. 165.13, 
Sub-Sec. 165.14 (1949), and In re Doelger, 164 
Mise. 590, 299 N. Y. Supp. 565 (Surr. Ct., N. Y. 
County 1937), rev’d, 254 App. Div. 178, 4 N.Y.S. 
2d 334 (1st Dept.), aff’d. 279 N.Y. 646, 18 N.E. 
2d 42 (1938). 


28Cahn, supra note 27, at 136. 


Matter of Witkind, 167 Misc. 885, 4 N.Y.S. 2d 
933 (Surr. Ct. N.Y. County 1938); Matter of Ger- 
bereaux, 148 Misc. 461, 266 N.Y. Supp. 134 (Sur. 
Ct. Westchester County 1933); Farmer’s Loan and 
Trust Co. v. Pierson, 130 Mise. 110, 222 N.Y. Supp. 
532 (Sup. Ct. N.Y. County 1927). 


SoMatter of Auditore, 249 N.Y. 335, 164 N.E. 
242, 62 A.L.R. 551 (1928). 
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What remedies, for instance, does a min- 
ority stockholder have when the duties of 
the directors to the trust forbid their fol- 
lowing conventional corporate accounting 
practice ?31 


The problem which should chiefly en- 
gage our own attention, however, is: how 
far can we anticipate the difficulties 
which may arise during the administra- 
tion of the trust fund and so be in a po- 
sition to provide for them in the disposi- 
tive plan? Let it first be noted that the 
criteria which distinguish a successful 
corporation differ in essential respects 
from those which distinguish a “success- 
ful” trust. Thus, the accumulation of sur- 
plus is a usual concomitant of successful 
corporate operation. But in the case of a 
trust, unless otherwise provided, such ac- 
cumulation would be a clear violation of 
the trustee’s duty and in some states a 
violation of the public policy of the state. 
Did the decedent, by interposing a cor- 
poration between the underlying assets 
and the beneficiaries, intend to alter the 
substantive rights of income beneficiaries 
and remaindermen? Did he intend to 
grant the trustees power to alter such 
rights by forming a postmortem corpora- 
tion? Will not there be a strong tendency 
on the part of income beneficiaries to de- 
mand from the trustee the real earning 
power of the underlying assets, rather 
than the sums filtered through the corpo- 
rate entity by way of dividends? And 
how far will the courts go in disregard- 
ing the general rule that income benefi- 
ciaries must look to the dividends de- 
clared by the corporation, not to its earn- 
ings, as the measure of their interest? 


On this last point, the cases are in 
hopeless conflict, although the corporate 
rule regarding the inviolability of the 
corporate entity generally prevails.3? 
Those decisions which, disregarding the 
corporate entity, apply conventional trust 
rules governing principal and income, 
are usually restricted to situations in 
which the corporation was wholly owned 
by the decedent or formed by his trustees 
after his death. The reasoning which 
prompts such departures may easily be 
appreciated: The corporation is merely 
an administrative device which the tes- 
tator used to carry out his testamentary 
plan, and its interposition ought not to 
be allowed to change substantive rights. 
In finding that the executrices of the 
will of a deceased income beneficiary were 
entitled to the whole of the undistributed 
net income of a corporation all of whose 
Shares had been held in a testamentary 
trust, a Minnesota court put the matter 


31¢ _ ° ° 
‘See Cahn, supra, note 27 for a consideration of 


= problem, together with some suggested solu- 
1ons. 


“Matter of Adler, 164 Misc. 544, 299 N.Y. Supp. 
542 (Surr. Ct. N.Y. County 1937); Matter of Mc- 
Laughlin, 164 Mise. 539, 299 N.Y. Supp. 559 (Surr. 
Ct. N.Y. County 1937); In re Doelger, supra note 
27; Green v. Philadelphia Inquirer Co., 329 Pa. 169, 
196 Atl. 32 (1938); Estate of Goetz, 236 Pa. 630, 
85 Atl. 65 (1912). 
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neatly: “. . . (the) testator did not in- 
tend that the corporation should be a 
beneficiary under the will.’’33 


Will the trustee, in addition to the 
danger of attack by the beneficiaries for 
adhering to what he sees as his corporate 
duties, ever subject himself to suit, and 
perhaps, liability, by favoring the trust 
beneficiaries at the possible expense of 
the corporation? The Surrogate’s Court 
of New York County, relying upon its in- 
terpretation of the trust instrument, dis- 
regarded the corporate entity and di- 
rected the trustees in their capacity as 
directors to pay dividends out of a re- 
serve for depreciation covering certain 
real property held by a wholly owned es- 
tate corporation, notwithstanding the fact 
that such reserve had been set up in ac- 
cordance with the prior practice of the 
testator.®4 If failure to make adequate al- 
lowance for depreciation and other non- 
cash items of a similar nature consti- 
tutes an impairment of the capital of the 
corporation, were not the trustees illegal- 
ly impairing capital by causing the cor- 
poration to make such dividend pay- 
ments? 


Suppose that the trustees had them- 
selves yielded to the demands of the in- 
come beneficiaries, without having been 
directed to do so by the court? Further, 
could they, with any degree of confi- 
dence, rely upon a court order as provid- 
ing them with a valid defense against 
creditors who were not parties to the 
proceeding to obtain such court order? It 
must be remembered that the addition 
of a single sentence in the will directing 
that the rights of the life beneficiaries 
in respect of the income from the wholly 
owned corporation should be determined 
on the basis of. principles of corporate 
accounting as distinguished from trust 
accounting might have made litigation 
to determine the answers to questions 
such as these unnecessary. 


Still another instance of the distinc- 
tion which must be drawn between the 
usual testamentary trust and the one 


38Matter of Koffend’s Will, 218 Minn. 206, 15 
N.W. 2d 590 (1944). 


%4Matter of Adler, supra note 32. 


made up in whole or in part of shares of a 
closely held corporation is found in those 
cases in which the surviving spouse is 
granted a right to elect to take outright 
against the will unless a trust for her 
benefit meets the requirements of an 
election statute. In In re Halperin’s 
Will,25 the widow was permitetd to take 
outright her intestate share under Sec. 
18 of the New York Decedent Estate 
Law. The ground was that the income 
which the widow would be entitled to re- 
ceive from the wholly owned estate cor- 
poration might be less than the income 
from the trust to which she was entitled 
under the statute. The court found that it 
had no power to disregard the corporate 
entity for the purpose of assuring the 
widow that she would be entitled to re- 
ceive the full income from the trust. 


In Shupack’s Will,?6 the widow again 
was permitted to elect to take outright 
her intestate share under Sec. 18. In that 
case, the testator left %rd of his estate 
in trust for the widow for life, the re- 
maining %rds to his children outright. 
The estate consisted of stock of corpora- 
tions owned by decedent and stock of a 
corporation directed to be formed by the 
executors. ‘The court held that despite 
the form, the trust was illusory; that 
effective control of the affairs of the cor- 
poration would pass to the children, at 
least when they attained their majority; 
and that the question of whether divi- 
dends would be available and if so the 
amount thereof would depend on whether 
the directors of the corporation declared 
dividends. The court further held that 
despite powers granted to the trustees by 
the will, the corporations could only be 
managed by their directors and not by 
the testamentary trustees. 


Moreover stock of a closely held cor- 
poration which is continued in trust will 
not qualify for the marital deduction un- 
less, under local law and under the terms 
of the will, the widow is entitled to all 


35201 Misc. 763, 106 N.Y.S. 2d 96 (Surr. Ct. 
Kings County (1951). 


36206 Misc. 875, 187 N.Y.S. 2d 126 (Surr. Ct. 
Queens County 1954), modified, 1 App. Div. 2d 
841, 149 N.Y.S. 2d 20 (1st Dep’t 1956). 
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of the income from the trust. Cases such 
as.those cited in preceding paragraphs 
indicate situations in which the interpo- 
sition of an estate corporation may result 
in the creation of a trust for the surviv- 
ing spouse which is illusory and from 
which such spouse will not receive all of 
the income. Powers granted to the cor- 
porate directors in respect of manage- 
ment, directions to. employ certain per- 
sons, directions for the payment of com- 
pensation, and mandatory directions to 
the trustees to retain the stock of such a 
corporation, particularly if the corpora- 
tion is not productive of income, might 
well have a vital bearing on the allowance 
of the marital deduction.37 


Other problems, not necessarily pe- 
culiar to the continuance of a decedent’s 
business, but arising most frequently in 
that area, will be treated in a more sum- 
mary fashion. 


DIRECTIONS TO EMPLOY?8 


Sound management requires that the 
trustee and the corporate directors se- 
lected by the trustee should have unfet- 
tered authority in the selection and em- 
ployment of officers of the corporation. 
The trustee requires the same latitude 
which the decedent enjoyed in the selec- 
tion and employment of executive person- 
nel of the corporation, including provi- 
sion for the payment of incentive com- 
pensation. In fact, this is perhaps the 
most important function of the trustee. 
Once having selected the executive per- 
sonnel to manage the business, the func- 
tion of the trustee becomes that of an en- 
lightened stockholder, represented on the 
board of directors, who keeps the man- 
agement of the corporation and the op- 
eration of the business under constant re- 
view. 


The decedent in his lifetime may have 
informed the trustee concerning his busi- 
ness associates. Such information has 
been found to be invaluable. On the other 
hand, directions contained in the will 
that the trustee employ a certain in- 
dividual in a particular capacity leads 
to the question of whether or not such 
individual is in reality an employee or a 
beneficiary. The fact that the trustee 
may doubt the competence of such an em- 
ployee named by decedent may cause the 
trustee to renounce. 


EXECUTIVE COMPENSATION 


One or more of the individual trustees 
may be an executive of the corporation 
whose stock is to be retained, having 
been employed as such by decedent. Upon 
the death of the decedent, the officer- 
trustee will normally advance in respon- 
sibility and, in many instances, will be- 


S7Int. Rev. Code of 1954, Sub-Sec. 2056; Treasury 
Regulations Sub-Sec. 81.47a. 


88See, generally, 1 Scott on Trusts Sub-Sec. 126.3 
and cases cited therein. 
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come the chief executive of the corpora- 
tion and entitled to increased compensa- 
tion commensurate with increased respon- 
sibilities. We are faced here with the 
fact that the interests of the trustees as 
such and that of the officer-trustee con- 
flict, and the further fact that the com- 
missions allowed the trustees are con- 
sidered at times to be in full compensa- 
tion for services. 


Because of this, some courts have rec- 
ognized the right of the officer-trustee to 
continue to receive the compensation 
paid to him as an officer by decedent’s 
corporation on the theory that this is 
what the decedent intended, but decline 
to sanction increased compensation.39 To 
avoid any such result, the will should ex- 
pressly authorize the trustees to cause 
the board of directors of the estate cor- 
poration to fix the compensation of its 
executive officers, notwithstanding the 
fact that one or more of such officers may 
be trustees and the fact that the amount 
fixed may be more than the amount paid 
to such officers during decedent’s life- 
time. 


ACCOUNTING 


Since the trustee is accountable for his 
corporate acts, it follows that the bene- 
ficiaries may require him to detail all of 
the corporate transactions in his account, 
at least where the trustee as such holds 
all the outstanding shares.49 If the trus- 
tee holds a majority of the outstanding 
stock, the minority stockholders prob- 
ably can successfully object to such dis- 
closure.41 Whether the trustee holds all 
or a majority of the stock, it seems ad- 
visable to have the testator direct that 
only a summary statement of the cor- 
poration’s financial position be included 
in the account. 


The beneficiaries, including the guar- 
dian ad litem, could be furnished with an 
audited balance sheet and profit and loss 
statement of the estate corporation for 
each year covered by the account. Thus, 
the parties in interest would be fully in- 
formed without disclosing as a part of 
the public record confidential business in- 
formation to the corporation’s competi- 
tors and others. 


Although it may be said that the use 
of an exculpatory clause is generally ad- 
visable, and that, in any event, it is 
doubtful that the presence of one in a 
trust instrument ever inspired any par- 
ticular peace of mind in a professional 
trustee, the peculiar risks attendant upon 
the operation of a business would seem 


392 Scott on Trusts Sub-Sec. 170.22. 


40In re Steinberg’s Estate, 153 Misc. 339, 274 
N.Y. Supp. 914 (Surr. Ct. Kings County 1934); 
Farmer’s Loan and Trust Co. v. Pierson, supra 
note 29. 


41In re Sullivan’s Estate, 169 Misc. 16, 3 N.Y.S. 
2d 783 (Surr. Ct. Kings County), aff’d, 255 App. 
Div. 1008, 8 N.Y.S. 2d 533 (2d Dep’t 1938). 


to justify a statement by the testator of 
his wishes 4s to the limits of liability. 


FIDUCIARY COMPENSATION 


Objections to the continuation of the 
decedent’s business can in most instances 
be met by thoughtful planning, wise ad- 
ministration and a tolerant and friendly 
Probate Court. The great objection to 
the continuance of such business from 
the standpoint of the business trustee is 
that the compensation is not commensu- 
rate with the responsibility. If the owner 
of a business desires that such business 
shall be continued and operated success- 
fully by trustees, he will be the first to 
recognize that the trustees must be 
authorized to pay suitable executive com- 
pensation, including incentive compensa- 
tion. He will also recognize, if properly 
advised, that the trustees who assume re- 
sponsibility for the supervision and man- 
agement of the business have added re- 
sponsibility, and that trustees’ commis- 
sions customarily allowed in the jurisdic- 
tion in which his estate is being admin- 
istered may be inadequate. 


To assure proper compensation com- 
mensurate with the responsibility, the 
testator should consider providing by will 
that the trustees shall be entitled to extra 
compensation for managing the business. 
In the absence of any known standard for 
fixing compensation years in advance, the 
testator might consider providing that 
the amount be fixed from time to time by 
the court. 


CONCLUSION 


Trustees, if they are to meet their re- 
sponsibilities to the public, must face in 
increasing measure the liquidation or re- 
tention of decedent’s business. Technical 
objections to retention may be overcome. 
The question of whether the retention of 
a decedent’s business is a proper function 
of the trustee, as discussed in the Head- 
ley-Shattuck debate, remains unresolved. 
It can be said, however, that businesses 
have been operated with success and 
profit in certain areas of the country, re- 
gardless of the theoretical merits of that 
debate. 


[Committee members: Charles F. ©. 
Arensberg, Pittsburgh; Harry M. Bardt, 
San Francisco, Calif.; Sperry Butler, 
New York, N. Y.; Edward F. Colladay, 
Washington, D. C.; Elmer L. Fingar, 
Chappaqua, N. Y.; Francis D. Foley, 
Burlington, Vt.; Varian S. Green, Los 
Angeles, Calif.; W. S. Henley, Hazel- 
hurst, Miss.; J. Arthur Jennings, Roches 
ter, N. Y.; Robert A. Merritt, Greens- 
boro, N. C.; Robert Neill, Jr., St. Louis, 
Mo.; Paul G. Reilly, New York, N. Y.] 
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@ The seventh annual West Virginia 
Tax Institute was scheduled for October 
25-27 at the University. 
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Two smart bankers loan the “‘Moniac’”’ to help 
build City National’s Correspondent Banks! 


The “‘Moniac’”’ (pronounced money-ak), newest cousin 
in the thinking machine family, has turned into an ace 
salesman for hundreds of City National correspondent 
banks. 

Developed by a City National staff member, the 
““Moniac”’ is designed to educate the public to recog- 
nize counterfeit money. Fourteen pieces of currency 
are displayed beneath ‘‘Moniac’s” glass top. Push 
buttons beside each bill let bank customers choose 
whether they. think the money is counterfeit or gen- 
uine. In the past few years, ‘“‘Moniac’’ has proved a 
potent attraction in the hundreds of banks to which 
it has been loaned. 

To Bill Miller and Al Lindgren, of City National’s 


CITY NATIONAL BANK 


AND TRUST COMPANY of Chicago 


LA SALLE 
(Member Federal Deposit Insurance Corporation) 
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correspondent division, the “‘Moniac’”’ is just one more 
device to help associate banks around the country. 
City National considers its correspondent operation 
one of the most vital facets of its over-all activity. The 
““Moniac’”’ is typical of the service City National ren- 
ders to its correspondent clients. Less glamorous than 
the ‘“‘Moniac’’, but more significant to City National’s 
hundreds of correspondent bankers, is the fact that 
every City National correspondent is serviced by an 
officer of the bank . . . with the authority and power 
to execute every detail for his customer. 

Wherever your bank is situated, you will do well 
to consider City National as your associate in Chicago, 
and your partner when you need help. 
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PENSION AND PROrIT-SHARING TRUSTS 


i cowrem the year 1955-1956, the Com- 
mittee has continued to watch four 
areas: 


(1) The so-called “Jenkins-Keogh” legis- 
lation proposing voluntary pension 
plans for self-employed individuals, 

(2) Congressional investigations of pen- 
sion and welfare funds, 

(3) State regulation of pension and wel- 
fare funds, and 


(4) Final regulations under the 1954 In- 
ternal Revenue Code. 


(1) 


A substantial number of bills were in- 
troduced in the House on this subject 
early last year, and after hearings be- 
fore the House Ways and Means Commit- 
tee last June, HR 10 was incorporated 
in a somewhat restricted form in the 
bobtail tax bill then under preparation. 
The bobtail tax bill was not reported out 
by the Committee and although there has 
been some further talk about the “Jen- 
kins-Keogh” subject, no additional sepa- 
rate bills have been introduced this year 
nor has there been any definitive action 
on this legislation as it was incorporated 
in last year’s bobtail tax bill. 


(2) 


The Subcommittee on Welfare and 
Pension Funds of the Senate Committee 
on Labor and Public Welfare submitted 
its final report in April on the results 
of its investigation of collectively bar- 
gained welfare and pension plans. Al- 
though finding that most programs are 
honestly administered, the “various 
abuses found in a minority of these pro- 
grams and, more importantly, the vast 
proportions to which they have grown,” 
lead the Committee in its report to con- 
clude that they “place a grave responsi- 
bility on the Government to protect the 
interests of the beneficiaries.” 


“Jenkins-Keogh” Legislation 


Congressional Investigations 


Before the conclusion of its investi- 
gations the scope of the subcommittee’s 
study was enlarged to include pension 
and welfare programs which were not 
collectively bargained. Ultimately, the 
subcommittee concluded that “legislation 
requiring disclosure at the Federal level 
is necessary. Specific control legislation 
at the State level is likewise indicated.” 


Specifically, the subcommittee recom- 
mended a 8-year Federal registration, 
reporting and disclosure set, which would 
require — 


1. Registration of all types of employee 
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GORDON T. WALLIS 


New York, N. Y.; Committee Chairman 


welfare and pension benefit plans which 
cover 25 or more employees. 


2. A detailed financial report annually by 
all employee welfare and pension bene- 
fit plans which include 100 or more em- 
ployees or which, together with other 
plans administered on some common 
basis, aggregate 100 or more employees. 

3. Disclosure of information in the annual 
report to the beneficiaries of the plan. 


4. Application of criminal penalties for 
violations. 


The subcommittee in its recommenda- 
tions was inclined to favor the Securities 
and Exchange Commission as the Fed- 
eral agency to administer such an act. 


On May 17, following the submission 
of the subcommittee’s report, Senator 
Paul H. Douglas of Illinois, who was 
chairman of the subcommittee, intro- 
duced in joint sponsorship with Senators 
Murray of Montana and Ives of New 
York, a bill, S. 3873, following in general 
outline the recommendations of the sub- 
committee. Under this bill, “the person or 
persons charged with or having responsi- 
bility for the overall management of any 
employee welfare or pension benefit plan” 
would have the responsibility of regis- 
tering and reporting annually. Although 
“person” is defined as “an individual, 
partnership, corporation, association, or 
employee organization”, the phrase “.. . 
having responsibility for the overall 
management .. .” is not, leaving some 
doubt as to precisely: where the filing 
responsibility would lie. 


The Federal agency responsibile for 
the administration of the act would be 
the Securities and Exchange Commission. 
Exempt from the operation of the bill 
are governmental plans, plans estab- 
lished to comply with workmen’s compen- 
sation or disability benefit laws or plans 
coming under Sections 501(c)(3) and 
501(c) (8) of the Internal Revenue Code 
of 1954. The annual report would in- 
clude: 


1. The name, address, and description of 
the plan. 


2. The schedule of benefits. 


3. Copies of any substantial changes in 
plan or other documents since the pre- 
vious filing. 


4. Names, titles and addresses of trustees 
and any person charged with responsi- 
bility for overall management of the 
plan. 


5. Names and addresses of all employers 
having, and all employee organizations 


representing, employees covered by the 
plan. 

6. The amount contributed by the em- 
ployer and the employees. 


7. The amount of benefits paid. 
8. The number of employees covered. 


9. A detailed statement of the financial 
position, receipts, expenses, benefits, 
and reserves of the plan or fund. 

10. The salaries aud fees paid by or 
charged to the plan or fund, to whom 
paid, in what amount, and for what 
purposes. 


Items 6-10 would be certified to by an 
independent public accountant. 


If a pension plan is funded through 
the medium of a trust, the annual report 
would also include: 


(a) the type and basis of funding, current 
and past service liabilities, actuarial 
assumptions, and the number of em- 
ployees, both retired and non-retired, 
covered by the plan; 


(b) a summary statement of reserves and 
investments broken down by types of 
investment, such as common stock, pre- 
ferred stock, and Government securi- 
ties, giving the aggregate cost of each 
type of security or property or the 
present value, whichever is lower, as 
well as the percentage of the tota: fund 
represented by each type of security 
or property; 

(c) a detailed list, including information 

as to cost, present value, and per- 

centage of the total fund of all invest- 
ments in securities or properties of all 
parties in interest; 

a detailed list, including information 

as to cost, present value, and per- 

centage of the total fund, of all invest- 
ments in a security or property (other 
than obligations the interest or princi- 
pal of which is guaranteed by the 

United States), if its cost or present 

value, whichever is lower, exceeds 5 

per centum of the fund, or 10 per 

centum of the current value of the 
outstanding securities or obligations of 
any one issue. 


(d 


~— 


Disclosure of information in the an- 
nual report would be made to the bene- 
ficiaries of the plan in three ways: 


1. By making copies available for examina- 
tion at the principal offices of the plan. 

2. By making copies available for examina- 
tion in the public documents room of 
the Securities and Exchange Commis- 
sion, 

3. By providing the beneficiaries by per- 
sonal delivery or by mail with informa- 
tion from the report in summary form. 


There would be established an Adviso- 
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ry Council on Employee Welfare and 
Pension Benefit Plans (another recom- 
mendation of the subcommittee) com- 
posed of 18 members. Its duty would be 
to advise the Securities and Exchange 
Commission in carrying out the provis- 
ions of the act, to review the administra- 
tion of the act and make whatever reports 
and recommendations “it deems neces- 
sary in the public interest.” 

Willful violation or failure to comply 
with the act would incur a penalty of a 
fine of not more than $5,000 and/or im- 
prisonment for not more than five years. 

The act would be effective for three 
years, and each year the Securities and 
Exchange Commission would make a re- 


port to Congress of its operations under 
the act. 


The subcommittee of the House Com- 
mittee on Education and Labor has not 
rendered a further report since its in- 
terim report of last year. A question- 
naire was sent out last Fall and the staff 
of the subcommittee is engaged in ana- 
lyzing the results. 


(8) State Regulation of Pension and 
Welfare Funds 


Two states have now enacted legisla- 
tion regulating pension and welfare 
funds — Washington and New York. 
The Washington act was passed last year 
and the New York statute was enacted 
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this year. Both provide for registration 
with and reporting and examination by 
the regulatory authority, disclosure to 
beneficiaries and penalties for violation. 
In addition, the New York law provides 
for the waiver of its provisions in the 
discretion of the regulatory authority if 
regulation is provided by another law, 
state or federal. 


Massachusetts passed a fact-finding 
bill a year ago, but has gone no further, 
Other states have looked into the ques. 
tion but have taken no definitive legisla- 
tive action. 


(4) Regulations under the 
Internal Revenue Code of 1954 


Proposed regulations under Sections 
401-404 of the 1954 Internal Revenue 
Code were issued in August, 1955. A 
serious attempt was made to simplify 
some of the language of the earlier regu- 
lations, but on the whole few changes of 
significance were made from the regula- 
tions under the 1939 Code. 


The only very notable change was the 
insertion of language indicating that no 
definite, predetermined formula would be 
necessary for the determination of the 
earnings of the employer to be allocated 
under a profit-sharing plan. The mean- 
ing of this new language is not complete- 
ly clear, however. It is to be hoped that 
the final regulations will make the neces- 
sary clarification. 


[Committee members: Donald C. Alex- 
ander, Cincinnati, O.; Cecil P. Bronston, 
Chicago, Ill.; Francis H. Fairley, Char- 
lotte, N. C.; Paul E. Farrier, Chicago, 
Ill.; Richard H. Forster, Los Angeles, 
Cal.; Edward S. Hand, New York, N. Y.; 
Robert H. Jamison, Cleveland, O.; Denis 
B. Maduro, New York, N. Y.; Oscar T. 
Martin, Springfield, O.; Edwin S. Phil- 
lips, Buffalo, N. Y.; Leroy E. Rodman, 
New York, N. Y.; Edward H. Schlaudt, 
New York, N. Y.; Norman Stallings, 
Tampa, Fla.; William K. Stevens, Chi- 
cago, Ill.; James K. Taylor, New York, 
N. Y.; Harry F. Weyher, New York, 
N. Y.] 


& 2 & 


@ Favorable determination letters were 
issued by the Internal Revenue Service 
in the first six months this year to 1,589 
pension and annuity plans, 924 profit 
sharing trusts and 10 stock bonus plans, 
for a total of 2,523. This figure is run- 
ning at a record pace for a 12-month 
period. 


@ A profit-sharing plan to cover all em- 
ployees, including officers, after two years 
of service has been announced by presi- 
dent T. Dawson Brown of Industrial 
National Bank Providence, R. I. If ap- 
proved by the stockholders on October 
24, the plan will go into effect December 
31, 1956. 
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The Day Of Judgment is depicted by 
this magnificent stained glass win- 
dow in St. Gertrude’s Church, Frank- 
lin, Illinois. This breath-taking win- 
dow was designed and made in the 
United States, and its weight is sup- 
ported by a network of slim USS 
steel mullions — further evidence of 
the versatility of steel, which serves 
industry, farm, home and church in 
oe epee ee 2 Million Volts will be generated in this 
all-steel transformer tank. It is part of an 
x-ray machine used for industrial inspec- 


tion. USS steel plates and sheets were used 
This trade-mark is your guide to quality steel for the important parts. 
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Draftsmanship: Wills and Trusts* 


TAX CLAUSES 


MORSE GARWOOD 





Philadelphia, Pa.; Sub-Committee Chairman 


HE sub-committee submits death tax 

clause forms which, with the alterna- 
tive and additional provisions suggested, 
it is believed will be adequate for most 
wills. 


The reason for using a tax clause is to 
shift the burden of the tax from those 
on whom it is imposed by the state ap- 
portionment law or the taxing act itself 
to those designated by the testator. Its 
scope will depend upon the composition 
of the taxable estate and the provisions 
for its disposition. It is limited in its 
operation by its inability to increase the 
share of tax to be borne by property 
which does not pass by virtue of the 
will. 


The death taxes imposed by the federal 
government and the states for our pur- 
poses can be divided into two classes: (1) 
the estate tax, payable as of a specified 
period after death, and (2) the inher- 
itance tax, generally payable as of the 
time of distribution. In some jurisdic- 
tions the inheritance tax on “future in- 
terests” may be postponed until they vest 
in possession. In some states, the inheri- 
tance tax on “future interests” is settled 
as of the date of death, by compromise. 
In drafting the tax clause, provision must 
be made to cover adequately each type of 
tax. In those states which make no dis- 
tinction as to the time when taxes on 
“future interests” are payable, and in 
the states where taxes on “future inter- 
ests” are settled by compromise as of 
the date of death, the provisions covering 
the estate tax usually will be adequate 
also to cover the inheritance tax. 


When there are no future interests 
created by the will, the tax clause can 
be very simple. The only decision to be 
made is whether all the taxes are to be 
paid out of the property passing under 
the will or whether the property not so 
passing shall bear its share of the taxes. 


VARIATIONS 


The forms submitted here are designed 
to be used in wills under which future 
interests are created. Form 1 is designed 
to provide for payment of all estate and 


*This committee, of which William J. Bowe of 
Nashville, Tenn. was chairman, was divided into 
two sub-committees each of which submitted a re- 
port. For second report, see page 919. 
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inheritance taxes out of the property 
passing under the will. Form 2 is de- 
signed to cover only the taxes payable 
on the property passing under the will. 


Form 1 may easily be modified to ex- 
clude certain property if it is desired 
that that property bear its own tax. 
Because of the increased use of the testa- 
mentary general power of appointment 
as a means of securing the marital de- 
duction, it is recommended that the form, 
in most cases, be modified to exclude 
property over which the testator has a 
general power of appointment whether 
or not the power is to be exercised. This 
will avoid the possibility that the tax 
payable on the death of the donee of 
the power will wipe out or upset the plan 
of distribution of the donee’s individual 
estate. If the power is to be exercised, 
it is suggested that the property be ex- 
cluded from the operation of the tax 
clause and that in the section of the 
will exercising the power there be in- 
cluded a tax clause specifically covering 
the appointed property. An alternative, 
if the power would not otherwise be exer- 
cised, would be to exercise the power to 
the extent necessary to provide for the 
payment of the taxes on the property 
subject to the power. 


Where more than one trust is created 
under the will and the trusts may not 
terminate at the same time, in order to 
avoid the retention of reserves out of 
the funds which would otherwise be dis- 
tributable, it is suggested that the phrase 
in Form 8 be added to the tax clauses 
suggested in Form 1 and Form 2, al- 
though this will be unnecessary for a 
testator domiciled in a state where all 
taxes are payable as of the date of 
death. 


EFFECT OF MARITAL DEDUCTION 


The use of the marital deduction may 
require some modification in the tax 
clause, whether it be Form 1 or Form 2. 
In the case where all taxes are payable 
as of the date of death, the tax clause 
need be changed only when the marital 
deduction is defined as some fraction of 
the estate. In this event, in order to ob- 
tain the maximum deduction, the clause 
should be modified so that all taxes are 
charged to the other fractional shares. 
(Form 4) In those states where the pay- 


ment of the inheritance tax on future in- 
terests may be postponed, the adjust- 
ment is not so simple. It even may 
necessitate the elimination of the trust 
as a means of securing the marital de- 
duction or of qualifying the trust by 
means other than a testamentary general 
power of appointment. The following ex. 
ample which covers a common situation 
will illustrate the point: 


Suppose one-half of the estate is in a 
marital deduction trust, one-fourth has been 
used to pay taxes, and the other one-fourth 
is held in trust for the testator’s children. 
In default of the exercise of the power of 
appointment, the marital deduction trust 
is to be added to the children’s trust. 


If the power of appointment is not 
exercised, Forms 1 and 2 are probably 
satisfactory, for while the children’s 
trust will have to pay an additional tax, 
it will receive the property upon which 
the tax is based. If the power, however, 
is exercised in favor of strangers, addi- 
tional inheritance tax will still have to 
be paid from the children’s trust but it 
will not receive the property upon which 
the tax is based. As inheritance tax 
rates as usually relatively low on gifts 
to those closely related to the testator 
and high on gifts to others, the impact 
of this shift in the tax burden can be 
severe. In Pennsylvania, for example, 
this would mean that 26% of the chil- 
dren’s trust would be used to pay the 
inheritance tax on the property which 
was appointed to strangers, thereby re- 
ducing the children’s share of their par- 
ent’s estate to 18144% while the stranger 
would receive 50%. In most cases this 
is a result which the testator neither 
anticipates nor desires. 


Adding the phrase suggested in Form 
3 to either Form 1 or Form 2 solves this 
problem but raises another. In the ex- 
ample given above, the use of the phrase 
in Form 3 would result in the additional 
inheritance tax being payable out of the 
marital deduction trust. It is feared that 
this would either affect the computa- 
tion of the amount of the marital deduc- 
tion trust where the “formula” is used 
or reduce the amount of marital deduc- 
tion allowed when a “fractional” method 
is used, even though the power may never 
be exercised and no additional inheri- 
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tance taxes ever become payable. It 
would seem that the maximum marital 
deduction cannot be obtained by means 
of a testamentary general power of ap- 
pointment without the possibility of 
severely penalizing beneficiaries other 
than the surviving spouse. 


FoRMS 


1. All estate, inheritance and other 
death taxes (including interest and pen- 
alties thereon) imposed because of my 
death with respect to the property in- 
cluded in my gross estate for tax pur- 
poses, shall be paid as an administration 
expense at such time or times as my 


executors and trustees think proper and 
charged against the principal of my gen- 
eral estate. 


2. All estate, inheritance and other 
taxes (including interest and penalties 
thereon) imposed because of my death 
with respect to the property passing 
under this will shall be paid as an ad- 
ministration expense at such time or 
times as my executors and trustees think 
proper and charged against the principal 
of my general estate. 


3. Except that when the payment of 
any such tax on future interests is post- 
poned, such postponed tax when paid 
shall be charged against the principal of 


the fund with respect to which it is im- 
posed. 

4. Except that if my wife survives me 
they shall be charged against the portion 
of my estate disposed of under Section 
of this will. 
[Sub-committee : 





Kenneth C. Black, 
Gainesville, Fla.; Philo C. Calhoun, 
Bridgeport, Conn.; Ralph A. Franco, 
Montgomery, Ala.; John R. Golden, Chi- 
cago, Ill.; Waldo C. Holden, Bennington, 
Vt.; Harold K. Hotchkiss, Los Angeles, 
Calif.; Henry A. MacDonald, Erie, Pa.; 
Charles B. Paine, Grand Island, Nebr.; 
Kenneth G. Rhodes, Los Angeles, Calif.; 
Horace A. Young, Chicago, Ill.; Charles 
G. Young, Jr., Kansas City, Mo.] 





SPRINKLING TRUSTS 


ALBERT MANNHEIMER 


New York, N. Y.; Sub-Committee Chairman* 


r recent years there has been con- 
siderable general discussion! of sprin- 


kling trusts. Therefore, apart from con- 


sidering a recently proposed Federal 
regulation which, if adopted, would to a 
degree adversely affect sprinkling trusts, 
this report will be restricted to setting 
forth and commenting on various sprin- 
kling trust forms. 


The recently proposed regulations with 
respect to the income taxation of trusts 
and estates contain a provision to the 
effect that any amount which, pursuant 
to the terms of a will or trust instru- 
ment, is used to discharge a legal obliga- 
tion of any person, shall be included in 
the gross income of such person, as 
though directly distributed to him as a 
beneficiary, and define “legal obligation” 
to include a parent’s obligation to sup- 
port his infant child.? 


The regulation would have far reach- 
ing effect on the taxation of income of 
many trusts — testamentary as well as 


*The Chairman of the Sub-Committee gratefully 
acknowledges the valuable cooperation of Henry 
Lamont Wheeler, Jr., and Joel Irving Friedman. 


1Benjamin, Discretionary Powers of Distribution 
Exercised by Trustees, Thesis, The Graduate School 
of Banking, American Bankers Association, Rut- 
gers University (1951); McLucas, The Discretion- 
ary Trust, 33 Trust Bulletin 23 (1953); Sutter, 
The Pro and Con on the Use of Sprinkling Trusts, 
42 Ill. Bar Jour. 548 (1954); Mannheimer, Wheeler 
and Friedman, How to Use Sprinkling Trusts, 
Lasser’s Estate Tax Techniques, 1077 (1955); 33 
Taxes, The Tax Magazine, 532 (1955); Mann- 
heimer, Wheeler and Friedman, New Look at 
Sprinkling Trusts, 94 TRUSTS AND ESTATES 8 
(1955); Mannheimer and Friedman, Income Taz 
Aspects of Various Will and Trust Arrangements, 
N.Y.U. Tenth Annual Inst. on Fed. Taxation, 909, 
914, et seq. (1952), 30 Taxes, the Tax Magazine, 
362, 865, et seg. (1952); Mannheimer, Sprinkling— 
4 Valuable Technique for Wills, 86 TRUSTS AND 
Estates 451 (1948). 


Section 1.662(a)4 of Proposed Regulations, pub- 
lished in the Federal Register May 2, 1956. 
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inter vivos, including those already in 
existence. Thus, it would tax to a father 
the income of a trust used to support his 
infant child even though a bank were the 
sole trustee and the trust had been 
created some years back under the will 
of a deceased uncle or friend, for the ex- 
clusive purpose of providing for the edu- 
cation, maintenance and support of the 
child. The broad application of the con- 
cept embodied in the proposed regulation 
is reflected by the fact that in the case 
of a gift of securities to an infant under 
the new custodian statutes, an unpub- 
lished ruling has been made to the effect 
that the income to the extent used for 
the support of the infant donee will be 
taxed to the father “regardless of the re- 
lationship of the donor or of the cus- 
todian to the donee.”3 Understandably 
this proposed regulation has already led 
to considerable controversy. 


The government’s position appears to 
be that the proposed regulation is not 
a departure from the law as it existed 
prior to the enactment of the Internal 
Revenue Code of 1954, and that the 
proposed regulation is the same as the 
regulation under the 1939 Code (Sec. 
39.162-1(f)). The fact is that the regu- 
lations are substantially the same except 
that the 1939 regulation did not define 
legal obligation at all and therefore did 
not refer in so many words to the legal 
obligation to support. 


ARGUMENTS ON TAXABILITY 


The following arguments (couched in 
terms of the typical grandfather trust) 
have been advanced in opposition to the 
proposed regulation: 


Office Rulings dated March 27, 1956 and May 
8, 1956. in case of John J. Sullivan. 


(1) The trust income given to the 
grandchild for his support is not the 
father’s income in the same sense in 
which trust income given to pay the 
father’s obligation to a creditor can be 
regarded as the father’s income. In the 
creditor case it is the father who is the 
beneficiary. No gift to the creditor is in- 
tended, and any benefit to the creditor 
is incidental. On the other hand, in the 
case of the grandchild (even though un- 
born at the time the grandfather creates 
the trust), it is the grandchild who is the 
beneficiary, and the benefit to the father 
is incidental. 


(2) It would be contrary to the de- 
cided cases to tax to a father, who is 
neither the grantor nor the trustee, trust 
income used to support his child. 


(3) In Section 678 of the 1954 Code 
Congress prescribes the conditions under 
which trust income used to discharge a 
non-grantor’s obligation to support would 
be taxed to him. The proposed regula- 
tion is substantially broader than Sec- 
tion 678 and, therefore, not sanctioned 
by the Code. 


Be all that as it may, even if the pro- 
posed regulation is adopted and is sus- 
tained by the courts, it generally would 
not apply to trust income used to sup- 
port adult children, and in cases involv- 
ing infant children of wealthy families 
the will or trust instrument could be 
drawn so that the tax saving potentiality 
of a sprinkling trust would seldom be 
seriously impaired. The reasons include 
the following: 


‘Frank E. Joseph, 5 T.C. 1049 (1945) 
1946-1, CB 38); Stern v. Comm., 137 F. 2d 43 
(1948); for extended discussion and additional 
cases see Winton, Trusts for Support of Depen 
dents, 94 TRUSTS AND ESTATES 196 (1955). : 
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(1) A parent in respect of whom a 
sprinkling trust was created (a testator’s 
child) would often find himself in a posi- 
tion to use his independent income and 
resources to support his infant children 
(testator’s grandchildren) and, therefore, 
the income from the sprinkling trust al- 
located to the infants could either be ac- 
cumulated for them or paid out to them, 
in which case it could either be invested 
or deposited in savings accounts for them. 
In either case the proposed regulation 
would not apply and the income would 
not be taxable to the parent. 

(2) Moreover, it would appear from 
the cases that if the infants were suffi- 
ciently mature to manage their own 
property, the income could be paid to 
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them absolutely, and it would not be 
taxable to the parent if the infants then 
saw fit of their own volition to use it 
for their own support.5 


PRELIMINARY OBSERVATIONS AS TO FoRMS 


In the interest of clarity, the forms of 
sprinkling trusts set forth are designed 
for use in wills but will be found adapt- 
able for inter vivos trusts. However, it 
should be observed that the power to 
sprinkle may in certain circumstances in 
the case of inter vivos trusts cause the 
income to be taxable to the grantor.® 


In some respects the provisions which 
appear in the forms set forth below 
would be invalid in certain states (in- 
cluding New York) which have abro- 
gated the common law rules as to per- 
petuities and accumulations, and in those 
states the forms would have to be 
changed to conform to the restrictions 
imposed by local law. 


The form of a sprinkling trust is fre- 
quently governed by the amount involved, 
and accordingly forms are set forth and 
discussed under three separate captions, 
namely, Relatively Small Estate, Large 
Estate, and Extraordinarily Large Es- 
tate. 


RELATIVELY SMALL ESTATE 


Flexibility is the main advantage that 
a sprinkling trust has to offer in situ- 
ations such as the following: (1) a hus- 
band with a relatively small estate, whose 
aims are to leave his wife in a position 
to live in moderate comfort and to pro- 
vide support and a good education for the 
children, (2) a rich testator who has an 
immediate family of his own, but desires 
to set aside a limited fund to provide 
for the widow and children of some de- 
ceased relative, and (3) a widow who 
wishes to have her modest estate devoted 
to providing for her children until they 
have all become well educated and self- 
sustaining. Through the medium of a 
sprinkling trust, not only the income 
but also principal can be used as oc- 
casion requires to meet the needs of the 
various members of the family. 


In the case of the husband mentioned 
above (or in the case of the rich testa- 
tor), the will may authorize the trustee 
to expend income 


“for the reasonable care, support, educa- 
tion and comfort of A, B and C, or any 
of them, or the descendants of any of them 
that may have died, in their absolute dis- 


®Cf. George F. Booth, 3 T.C. 605 (1944); Lura 
H. Morgan, 2 T.C. 510, 515 (1948); Lillian M. 
Newman, 1 T.C. 921, 926 (1943); Stephen Hexter, 
47 B.T.A. 483 (1942); Herbert G. Goulder, 39 
B.T.A. 670 (1939); Powers, How to Draft a Non- 
Reversionary Interest Trust, Eighth Tax Inst., 
Univ. So. Cal. 257, 282 (1956). 


®°I.R.C. Sec. 674; Murray, Short Term Trusts, 93 
TRUSTS AND ESTATES 1078, 1081, et seq. (1954); 
Vance, Taxation of Trust. Income to Grantors as 
Substantial: Owners of the Property, 33 Taxes, the 
Tax Magazine, 899, 904, et seg. (1955). 








cretion, as I might do if living, not neces. 
sarily equally, but according to their needs, 
and if any of them have other means of 
support, then the income disbursed for 
their benefit may be decreased or elimi. 
nated; provided that in the event that the 
income of said Trust shall be insufficient 
for the said purposes, my said Trustee may, 
in its discretion, encroach upon the prin. 
cipal of said Trust for said purposes, and 
may entirely consume it if need be.”? 


In the case of the widow, the will may 
read: 


“(a) It is desired that, while the un. 
derlying principle of equality shall be fol. 
lowed in making distributions of net jp. 
come or principal to or for the benefit of 
any beneficiary, the Trustee is to be en- 
tirely free to pay out either more or less 
to or for the benefit of any particular 
beneficiary as it deems advisable because 
of variations in health, character, educa- 
tional or other requirements, and_ the 
Trustee may use both net income and prin. 
cipal in disproportionate amounts to pro. 
vide security and opportunities for higher 
education for each beneficiary during the 
term of the trust. Consistent with this 
policy, the Trustee may, in its sole discre- 
tion, discontinue any payments to any bene- 
ficiary who has attained gainful employ. 
ment, made an advantageous marriage, or 


who, for any reason, may not need or, in | 
the Trustee’s sole judgment, should not 1 
participate in net income or principal prior | 


to the termination of the trust. The judg. 
ment of the Trustee shall be final and con- 
clusive upon all persons. 


“(b) It is also desired that, if any of 
my children wants to purchase a home, 
invest in a business, or establish a_busi- 
ness or a professional practice, the Trustee 


may advance portions of principal of the | 
trust estate to such child for such pur- | 


poses if, in the Trustee’s sole discretion, 











such advancement is definitely needed by | 
such child and will not so deplete the | 


principal of the trust estate as to 


jeopardize probable future needs of the | 


other beneficiaries.” 


Features common to the two forms set 
forth above are (1) needs are stressed, 
(2) principal may be used freely, and 
(3) the fund is preserved as a unit to 
help each member of the family in ac- 
cordance with his needs, with no attempt 
to provide for equal distribution among 
the children. 


LARGE ESTATE 


In the case of a testator having chil- 
(whether young or old) and a large 
estate, often the situation will be as fol- 
lows: Understandably, he will insist on 
leaving a. separate equal share for the 
benefit of each child and the«child’s de- 
scendants. In his case the broadest p0s- 
sible flexibility which would be attained 
by keeping the entire residuary estate 4s 
a unit, so that it all would be available 
for each child, often is unnecessary, siN¢é 


*Neuhoff, Standard Clauses for Wills, 82 Trust 
AND. ESTATES 377 (1946). 


8Vol. V, p. 1, of Ill. Bar Jour. Forms. 
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the separate share of each child will be 
substantial.9 In such a case the main ad- 
vantages offered by sprinkling trusts are 
(1) reducing income taxes by allocating 
income, not among the children but 
among each child and the child’s own 
descendants, and (2) reducing estate 
taxes. 


After providing that there should be 
separate trusts in respect of the de- 
scendants, per stirpes, (the trust of each 
surviving child to consist of a full share 
of the residuary estate, and the trusts for 
the issue of a predeceased child, collec- 
tively, to equal one full share), the will 
may continue as follows:1° 

“A. My trustee may pay or apply the 
net income to or for the benefit of the 
members from time to time living of a class 
composed of my wife, the descendant in 
respect of whom a trust was created, his 
spouse and issue, and the spouses of his 
issue,11 or any one or more of them, in 
such proportions and amounts, without re- 
gard to equality of distribution, as my 
trustee may determine. 


*However, even in the case of a large estate, the 
testator may desire to create just one large sprink- 
ling trust, due to unusual circumstances (e.g., per- 
manently disabled child, or striking disparity as to 
financial circumstances among the various chil- 
dren), in which event the will may read: 


“T authorize my trustee to pay so much, if 
any, of the net income of the trust to or 
among such one or more or all or none of my 
spouse and children and more remote issue as 
shall be living at the time of any such pay- 
ment, in such proportions as my _ trustees 
(other than my spouse and any children of 
mine who may be acting as trustees) shall 
deem advisable in their absolute discretion, and 
any net income not so paid shall be accumu- 
lated and added to the principal of the trust. 
In determining the amount of net income, if 
any, to be distributed to any beneficiary here- 
under, my trustees (other than my wife and 
any children of mine who may be acting as 
trustees) are authorized to make any such dis- 
tribution in such proportions as they shall 
deem advisable in their absolute direction, re- 
gardless of whether any distribution shall be 
equal to any other distribution or whether all 
of such net distribution may be distributed 
to one or more of the beneficiaries and none 
to others. My trustees (other than my wife 
and any children of mine who may be acting 
as trustees) shall take into consideration any 
other income or property which may be avail- 
able to the beneficiaries.” 


Adapted from Low, How to Plan Powers for Trus- 
tees, Lasser’s Estate Tax Techniques, 1039, 1041 
(1955). 


loFor discussion and form for an inter vivos 
trust, see Powers, op. cit. fn. 5, at 271, et seq. 


“B. Any net income not so paid or 
applied by my trustee shall be accumulated 
and added to the principal of the trust.12 
Any additions to the principal resulting 
from accumulating income may at any 
time and from time to time, as my trustee 
may determine, be paid to or applied for 
the benefit of any one or more members 
of the aforesaid class in lieu of or in ad- 
dition to current income. 


“C. My trustee is authorized for any 
purpose which it may deem reasonable or 
desirable to make payments of principal 
to any beneficiary eligible to receive in- 
come from that trust,13 provided, how- 
ever, that while my wife remains alive 
and sui juris, no payments shall be made 
pursuant to this section to any _ bene- 
ficiary other than my wife, unless she 
first consents in writing.14 


1lJt may be deemed advisable to include the 
spouse of the descendant as a member of the class 
of beneficiaries so as to make it possible to pro- 
vide for the wife of an unreliable or incompetent 
son or the widow of a deceased son. However, 
where the spouse of the descendant is included, 
the term “spouse” should be defined, and may be 
defined as follows: 


“The term ‘spouse’ includes every person who 
shall at any time be married to a descendant 
of mine, but only so long as such person is 
living with such descendant. In relation to a 
descendant who is dead, the term ‘spouse’ in- 
cludes only a person who shall have been living 
with such descendant at the time of his death, 
but, nevertheless, the spouse of a deceased de- 
scendant shall upon remarriage cease to be a 
member of the class eligible to receive income, 
or principal from any trust created hereunder. 
However, such spouse shall continue to be 
eligible to take income or principal under any 
power of appointment exercisable by any of 
my descendants.”’ 


12Accumulating income in a trust is one of the 
most effective methods of saving income taxes. 
Accordingly, in large estates where provision is 
made for sprinkling, it is almost invariably com- 
bined, to the extent permitted by local law, with 
provisions permitting accumulations. 


13]f desired, the following may be included in 
the provision for invading principal: 

“whether or not any such payment will result 
in the termination of the trust from which the 
payment was made,”’ and 
“it is my intention and I expressly direct that 
any rules of trust law which may require im- 
partiality as between the income beneficiary 
and remaindermen shall be disregarded, and 
that my trustee shall exercise its authority to 
encroach upon principal without regard to in- 
terests of remaindermen.” 


Low, op. cit., fn. 9, at 1043. 


4The wife’s consent may be required for the 
reason explained below under the subcaption 
“Facilitating Reduction of Estate Taxes on Wife’s 
Estate.” 


“D. I wish to impress upon my trustee, 
but without abridging its discretionary 
power, that my primary objective is to 
provide for my wife’s comfort, security 
and welfare and accordingly it is my de- 
sire that my trustee pay to her or apply 
for her benefit from the trusts created un- 
der this article as much of the income, 
even to the extent of all, and, except as 
otherwise provided below, as much of 
the principal, as in its discretion, it may 
deem advisable to carry out my said ob- 
jective. It is probable that my wife will 
not require all of the income and it is 
possible that she may require none of the 
income or principal. It is for this reason 
that I have conferred upon my trustee the 
power to apportion the income of each 
trust among a ciass of which she is a 
member and the power, with her consent, 
to make payments of principal to the other 
members of such class. 


“However, I strongly urge my trustee — 
but again without abridging its discre- 
tionary powers — to refrain from making 
any payments of principal from the trusts 
created under this article to or for the 
benefit of my wife so long as any principal 
of the marital deduction trust remains 
available.15 


“FE. In determining what payments shall 
be made out of income (whether current 
or accumulated) or out of principal to or 
for the benefit of any members of the 
aforementioned class (1) my trustee may, 
but shall not be required to, take into con- 
sideration any other income or resources 
which may be available to them from any 
source; and (2) my trustee shall deter- 
mine what in its opinion is in the best 
interests of the members of the class in- 
dividually and as a class, including the de- 
sirability of augmenting their respective 
individual estates and all other circum- 
stances and factors which my trustee con- 
siders pertinent, free from any interfer- 
ence, control or demand by any member 
of the class or any other person, and for 
the honest exercise of the discretion con- 
ferred upon it, my trustee shall be liable 
to no one.”16 


15Section D may be inserted for the reason ex- 
plained below under the sub-caption “Facilitating 
Reduction of Estates Taxes on the Wife’s Estate.” 


16For discussions as to judicial supervision over 
the exercise of the power to sprinkle, see 2 Scott 
on Trusts (1939 Ed.) §187 et seq; Benjamin, op. 
cit. fn. 1, at 20; McLucas, op. cit., fn. 1, at 28. 
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Reducing Likelihood of Family 
Disharmony 


One of the principal objections to the 
use of sprinkling trusts is that they make 
discrimination possible among the vari- 
ous members of the class of beneficiaries 
and, therefore, may cause discord.17 At 
least in the case of a large estate, this 
objection can be overcome to a con- 
siderable degree by providing for a 
separate, equal, sprinkling trust for each 
child and his own issue. Even if this is 
done, discord may still arise between the 
child and his own issue, and among the 
issue of the child. However, actual ex- 
perience has demonstrated that when 
sprinkling is confined to a class composed 
of a child and his issue, disharmony does 
not arise, often because the issue regard 
any trust benefits which they receive as 
a windfall.18 


Sprinkling through the medium of a 
separate trust for a class composed of a 
child and his issue need not end when 
the child dies. The child can be given a 


17Lacovara, Code’s Effect on Estate Planning, 94 
TRUSTS AND ESTATES, 1034, 1035 (1955). 


18On occasion it is expressly provided that as to 
each child the interests of the child in respect of 
whom the trust was created shall be given pre- 
ferred consideration over those of his issue. The 
wording may follow along the lines of the provision 
made for preferred consideration of the wife in 
Section D of the form set forth in the text. An- 
other form may be: 


“So much or all of the net income and prin- 
cipal of the trust estate shall be paid to or ex- 
pended and applied for my said son as the trus- 
tee in its absolute discretion deems best. Sub- 
ject to the provisions in favor of my son, so 
much or all of the income and principal of the 
trust estate shall be paid to or expended and 
applied for the benefit of the descendants of 
my said son as shall be living from time to 
time, at such times, in such shares and in such 
manner as my trustee in its absolute discretion 
deems best; it being my intention that my trus- 
tee shall have the right at any time and from 
time to time to exclude any or all of the de- 
scendants of my said son and to make unequal 
distributions among them. Any net income not 
so distributed by the trustee during any calen- 
dar year shal] be accumulated and added to the 
principal of the trust estate.” 

McLucas, Income Tax Planning in the Transmis- 


sion of Wealth, 30 Taxes, the Tax Magazine, 973, 
975 (1952). 


power of appointment — either a living 
or a testamentary power — which he can 
exercise by splitting the trust corpus so 
that there will be one separate smaller 
sprinkling trust for a class composed of 
each child of his own and that child’s 
issue. 


Facilitating Reduction of Estate Taxes 

On Wife’s Estate 

Assume a testator’s will provides for 
a marital deduction trust for his wife 
and for separate sprinkling trusts for 
the children. The marital deduction trust 
departs from the conventional in this 
significant respect. In addition to the 
wife’s general testamentary power, she 
is given power to withdraw principal 
from the trust during her lifetime at 
least for the purpose of making gifts to 
or for the benefit of the children and 
their descendants. The provisions of the 
sprinkling trusts emphasize, as in the 
form set forth above, that both income 
and principal shall be devoted primarily 
to the support of the wife. 

In such a case the sprinkling feature 
of the trusts serves an important pur- 
pose. Without adding to the wife’s tax- 
able income or to her estate, it gives her 
a sense of security, because she knows 
that she will always be provided for by 
the sprinkling trusts, and that the prin- 
cipal of those trusts cannot be invaded 
without her consent for any person other 
than herself. Therefore, she will feel free 
to consume the principal of the marital 
deduction trust to pay for her living ex- 
penses and luxuries, and also to make 
substantial gifts to or for the benefit of 
the children or grandchildren. In this 
way, the marital deduction trust, which 
would otherwise be taxed when she dies, 
can be substantially reduced — perhaps 
even exhausted.!9 


1%Casner, Responsibilities of the Corporate Trus- 
tee as to Discretionary Trusts, 32 The Trust Bul- 
letin 21 (1953); Mannheimer, Wheeler and Fried- 
man, op. cit. fn. 1, 1087-88. Cf., Kennedy, Some 
Tax Aspects of Trusts in Connection with Estate 
Planning; V Miami Law Quarterly 351, 362, et 
seq. (1951). 
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Standards 


Often wills provide that the power to 
sprinkle should be exercised in accord- 
ance with a prescribed standard, e.g., 
standards couched in terms of the bene. 
ficiaries’ needs or requirements, or of 
education, maintenance and support, or 
of enabling the beneficiaries to live on a 
prescribed scale. However, often in large 
estates provision for sprinkling is made 
in order to attain, in the order named, 
(1) tax savings, and (2) flexibility. It 
should be recognized that imposing a 
standard of the type referred to above 
might militate against attaining these ob. 
jectives. Therefore, barring exceptional 
circumstances, it would seem preferable 
in large estates to accord the trustee the 
greatest possible latitude.2° 


Outside Resources 


In connection with the question of 
whether or not the principal should be 
invaded under trusts providing for the 
support of a single beneficiary, the ques- 
tion as to whether the trustee should take 
into consideration the outside resources 
of the beneficiary has proved a source of 
a great deal of litigation.2! The question 
as to whether outside resources should 
be considered also arises in the exercise 
of the power to sprinkle. Therefore, 
sprinkling trusts should be drafted so 
as to leave no doubt as to the testator’s 
intention on this point.2? If maximum 
flexibility is desired, the will should give 
the trustee the option either to consider 
or to disregard outside resources. 


EXTRAORDINARILY LARGE ESTATES 


As already pointed out, sprinkling is 
often combined with provisions for ac- 
cumulating income. However, in estates 
where the income is very large only a 
relatively small part of the accumulated 
income would remain taxable in low 
brackets. In such a case provision may 
be made for allocating the income of a 
sprinkling trust to various sub-trusts 
created for separate beneficiaries. When 
this is done, each sub-trust would be 
recognized as a separate taxpayer so 
that any income allocated to a sub-trust 
would be taxed to it in its relatively low 
brackets.23 Moreover, through using sub- 
trusts it is possible to accumulate income 
and yet make regular annual distribu- 
tions of income, including accumulated 
income, without having any of the distri- 
butions taxed as “accumulation distribu- 


20Fleming, The Use of Powers in Estate Plan- 
ning, 32 Taxes, The Tax Magazine, 24, 29 (1954); 
McLucas, op. cit. fn. 1, 27; but as to certain in- 
definite standards, see Benjamin, op. cit., fn. 1, 77; 
et seq. 


211 Scott on Trusts (1939 Ed.) §128.4; Benjamin, 
op. cit., fn. 1, 26, et seq. 

*2McLucas, op. cit., fn. 1, at 29, et seq.; Flem- 
ing, op. cit., fn. 20, 25-26. 

*3Lynchburg Trust and Savings Bank v. Comm., 


68 F. 2d 356 (1934). See also Angier B. Duke, 38 
B.T.A. 1264, 1269 (1938). 
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tions” under the five year throw-back 
(I.R.C. Secs. 665-8) .24 The provision for 
sub-trusts may read: 


“Anything hereinabove contained to the 
contrary notwithstanding, whenever my 
trustee has the power to pay or apply in- 
come to or for the benefit of the members 
of a class, it shall have the power to allo- 





*%Sutherland, Estate Planning Sidelights on New 
Code, 94 TRUSTS AND ESTATES 388, 432-3 (1955). 
Sutherland also refers to I.R.C. Secs. 652(b) and 
662(b) under which the terms of the governing 
instrument may “specifically allocate «different 
classes of income to different beneficiaries.” 


cate the income among the respective mem- 
bers, and to transfer any income allocated 
to any member to a separate trust fund 
set apart in respect of the member to whom 
the allocation shall have been made. Separ- 
ate trust funds created pursuant to this 
section are called ‘separate additional 
trusts.’ 


“During the life of the member for 
whom a separate additional trust shall 
have been established, or until the earlier 
expiration thereof, the net income of such 
separate additional trust shall be paid over 
to such member or accumulated, in whole 


or in part, and held as principal of such 
separate additional trust, with power to pay 
over to or apply for the benefit of such 
member any and all income, whether cur- 
rent or accumulated, at such times as my 
trustee shall determine. 


“Upon the death of a member in re- 
spect of whom a separate additional trust 
has been set apart, my trustee shall dis- 
tribute the then remaining principal, to- 
gether with all accumulated income ***.” 
(And here normally would follow a pro- 
vision giving the beneficiary a limited 
power of appointment.) 
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“The principal and accumulated income 
of each separate additional trust held for 
any member who was not in being at the 
time of my death, if such separate addi- 
tional trust shall not sooner terminate, shall 
be distributed twenty-one years after the 
death of the last survivor of my descendants 
and the spouses of my descendants, in be- 
ing at the time of my death, to the mem- 
ber for whom the separate additional trust 
shall have been created.” 


[Sub-Committee members: G. M. Ful- 
ler, Oklahoma City, Okla.; Harry G. 
Gault, Flint, Mich.; John C. Geilfuss, 
Milwaukee, Wisc.; Lawrence McNeill 
Johnson, Aberdeen, N. C.; Lawrence G. 
Knecht, Cleveland, Ohio; Robert Trask 
Mann, Tampa, Fla.; Mary Ann Spence, 
Harrisburg, Pa.; Clarence W. Taylor, 
Wilmington, Del.; Joseph Trachtman, 
New York, N. Y.] 





MANAGEMENT OF INFANTS’ AND 
INCOMPETENTS’ PROPERTY 


JAMES O. WYNN 
New York, N. Y.; Committee Chairman 


— Committee has deemed its work 
to be of a long range nature. There 
has been a considerable correspondence 
among its members to determine proper 
methods of assembling the factual data. 


The American Bar Foundation has, 
or has had, under way an analysis of 
the general problem of the rights of the 
“mentally ill.” This study should make 
available most of the statutory material 
with respect to adult incompetents but 
not necessarily with respect to minors. 

Study of the statutory provisions of 
certain states is now being made by mem- 
bers of the Committee. 

Judge Frank L. McAvinchey, a mem- 
ber of the Committee, addressed a ques- 


tionnaire on conditions of practice to 
his brother Judges of Probate in Mich- 
igan. The data are now being organized. 


The members of the Committee have 
also exchanged views on the question of 
legislation by which a person might 
anticipate incompetency, temporary or 
permanent, just as he may now antici- 
pate death by drawing a will and ap- 
pointing an executor. The Code Study 
Committee of the Mississippi State Bar 
Association is presently engaged in pre- 
paring a statute for this purpose, and 
has requested the cooperation of this 
Committee. Similar work is being done 
in at least one other state as a result 
of this exchange of views. 


In the latter part of June, 1956, the 
“Uniform Gifts to Minors Act,” then 
being drafted by a Special Committee of 
the Conference of Commissioners on Uni. 
form State Laws, was referred to your 
Committee. The said Conference com- 
pleted its work on August 24, 1956.* 


Because of the time element, our Com- 
mittee has not acted upon the Uni- 


form Act. If the chairman had the av- 
thority to act for the Committee (which | 


authority he recognizes that he 
Section and its Council that they urge 
that the House of Delegates approve the 
Uniform Act. 


The rules of the Conference provide 
for the continuance of its Special Com. 
mittee for a period of at least one year 
for the purpose of reconsideration or 
amendment. The Committee will thus 
have an opportunity to express itself, 


[Committee members: Henry B. Burr, 
New York; James A. Dixon, Miami, Fa,; 
Frances Craighead Dwyer, Atlanta, Ga.; 


William L. Gray, Miami, Fla.; Fred T. | 


Hanson, McCook, Nebr.; Frank L. Mc- 
Avinchey, Flint, Mich.; Robert L. Klein, 


New York, N. Y.; Lewis M. Simes, Ann } 
Arbor, Mich.; Richard K. Stevens, Phila. | proc 
Cheney, § 


Wash.; Francis P. Whitehair, DeLand, 


delphia, Pa.; H. D. Walker, 
Fla.] 


*See page 894 herein. 
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SIGNIFICANT TRUST AND PROBATE DECISIONS® 


ACCOUNTING 


Beatty v. Armstrong, 73 N.W. 2d 719 
(Iowa). 


HELD: The cestui que trust in an 
action for accounting against the trustee 
need not allege the amount due, and 
settlement of accounts between the 


i parties from time to time did not pre- 
vent the cestui que trust from being 
i entitled to a complete statement of ac- 


and, § 





rATES 


count showing all money received and 
the disbursements. 


Foley v. Engstrom, 74 N.W. 2d 73 
(Iowa). Where widow-administratrix ac- 
counted for appraised value of real estate 
rather than the proceeds of sale in her 
final report the error is sufficient to 
justify interference of court in equitable 
proceedings by the decedent’s children. 


ADEMPTION 
Eisenshenk v. Fowler, 82 So. 2d 876 
(Fla.). After executing a will devising 
real property to plaintiffs, testator and 


9 plaintiffs entered into a contract for sale 


of the realty. Upon testator’s death some 
months later, only part of the contract 
price had been paid by plaintiffs. 


HELD: The making of the purchase 
agreement transformed testator’s inter- 
est in the property from that of fee 
simple owner to that of vendor under 
a contract, and such transformation 
amounted to an ademption. Accordingly, 
plaintiffs were not entitled to the real 
property upon testator’s death, even 
though they were still devisees under 
his will. 


ADOPTION 


New England Trust Co. v. Sanger, 
118 A. 2d 760 (Me.). 


HELD: Adopted children of son of 
testator were his heirs-at-law. 


In re Estate of Leichtenberg, 7 Ill. 2d 
545, 181 N.E. 2d 487. Decedent and her 
husband had adopted a nephew who was 
then ten years old. The child became 
homesick and returned to his natural 
parents in two weeks. Two years later, 
With the consent of decedent and her 
hushand, the natural parents readopted 
the child. 


HELD: The child could not inherit 
fron: the first adopting parents. 


m—_ 





*Dizests of some of the decisions previously re- 
Porte’ in TRUSTS AND ESTATES are omitted; cita- 
tion :o the T&E report is shown in parentheses. 


OctopeR 1956 


PAUL E. IVERSON 


Los Angeles, Calif.; Committee Chairman 


AFTER-DISCOVERED WILL 


Matthews ‘v. Fuller, 120 A. 2d 356 
(Md.). Action in ejectment by devisee 
against purchaser from heirs-at-law. De- 
visee claimed under will discovered seven 
years after estate had been ciosed and 
distribution made to heirs-at-law. None 
of the parties had any knowledge of the 
existence of will and there was no con- 
cealment. 


HELD: The rights of the bona fide 
purchaser from the supposed heirs should 
be protected as against the claim of the 
devisee under the later discovered will. 


ANCILLARY ADMINISTRATION 


In re Bargler’s Estate, 289 P. 2d 680, 
(Mont.). Where testator was a resident 
of, and domiciled in, Montana at time of 
his death, leaving property in Montana 
and Colorado, but will was admitted to 
probate and letters testamentary were 
issued in Colorado, Montana court had 
no jurisdiction to proceed by way of an- 
cillary probate of will and administration 
of estate without notice, based on 
authenticated copies of proceedings in 
Colorado court. 


ANTENUPTIAL AGREEMENT 


In re Schwarzwalter’s Estate, 286 P. 
2d 699 (Wash.). (T&E, Oct. 55, p. 907.) 


ANTI-LAPSE STATUTE 


Smith v. Truitt, 115 A. 2d 707 (Del.). 
Testatrix left 20% of her estate to her 
brother, but if he predeceased her said 
20% to revert to the estate. Brother pre- 
deceased testatrix. 


HELD: The anti-lapse statute did not 
apply as testatrix directed otherwise and 
this was permitted by the statute. Also, 
the brother’s share could not be added 
to the shares of the other beneficiaries, 
who were given specific percentages in 
the estate, but was to be distributed as 
intestate property. 


APPEALS 


In re Buchman’s Estate, 291 P. 2d 547 
(Cal.). Appellant was removed as execu- 
tor of estate and respondent bank was 
appointed special administrator. Later 
order of removal of executor was re- 
versed on appeal. Respondent filed its 
account and petition for fees and was 
awarded part of ordinary fees provided 
by statute. Appellant contends that the 
estate should not pay any fees to re- 


spondent because it was improperly ap- 
pointed administrator. 


HELD: The court properly appointed 
respondent as administrator. The appeal 
from the order removing appellant mere- 
ly stayed any further proceedings under 
that order. Reversal of order did not re- 
vive appellant’s letters testamentary and 
therefore court could properly appoint 
an administrator pending final outcome 
on hearing on appeal. 


Toledo Trust Co. v. Farmer, 165 Ohio 
St. 378. The trustee of an inter vivos 
trust brought an action for a declaratory 
judgment as to the termination date of 
the trust. The trial court rendered a 
judgment which the trustee felt repre- 
sented an erroneous interpretation of 
the trust instrument. When the trustee 
took an appeal, it was argued that the 
trustee, being a mere stakeholder, was 
not an aggrieved party and had no right 
to appeal. 


HELD: Where a judgment threatens 
to defeat the purpose of the trust, the 
trustee, although having no personal in- 
terest, may appeal from the judgment in 
his fiduciary capacity. 


ATTORNEYS 


Steger v. Gibson, 287 P. 2d 687 (Okla.). 
(T&E, Jan. ’56, p. 83.) 


In re Mark’s Estate, 83 So. 2d 853 
(Fla.). (T&E, Apr. 56, p. 395.) 


CHARITABLE TRUSTS 


Smith v. Powers, 117 A. 2d 844 (R.I1.). 
Will provided that widow should occupy 
certain real estate as residence for life 
and upon her death the properties should 
be maintained as a memorial to a dis- 
tinguished citizen of the state in the 
days of the American Revolution, and as 
an example of colonial architecture and 
furnishings. 

HELD: The will 
charitable trust. 


set up a valid 


CLAIMS 


Schluneger v. Seattle-First National 
Bank, 292 P. 2d 203, (Wash.). (T&E, 
Mar. ’56, p. 291.) 


In re Sidebotham’s Estate, 291 P 2d 
965 (Cal.). (T&E, Apr. ’56, p. 397.) 


Hodges v. Logan, 82 So. 2d 885 (Fla.). 
(T&E, Jan. 56, p. 82.) 
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Beke v. Molnar’s Estate, 82 So. 2d 595 
(Fla.). (T&E, Dec. 55, p. 1095.) 


Goggin v. Shanley, 81 So. 2d 728 (Fla.). 
(T&E, Dec. 55, p. 1094.) 


Trueman Fertilizer Co. v. Allison, 81 
So. 2d 734 (Fla.). The holder of promis- 
sory notes filed claim for amounts due 
under the notes against obligor’s estate. 
While this claim was pending, several 
tax certificates were issued against land 
belonging to a corporation in which the 
decedent owned most of the stock. The 
claimant bought in these certificates to 
protect the amount of its claim and later 
filed suit against the personal representa- 
tive and heir-at-law of the estate to re- 
cover the amount it had paid out to re- 
deem the tax certificates. 


HELD: The claimant had an interest 
in the assets of the estate, by reason of 
its claim, that would warrant reimburse- 
ment of the claimant for having paid the 
taxes to protect its equitable interest. 


Moore v. Stephens, 84 So. 2d 752 
(Ala.). Plaintiff’s decedent and defend- 
ant’s decedent were involved in an auto- 
mobile accident on February 2, 1952, and 
latter died the same day. Defendant was 
appointed administratrix on February 
14, 1952. Plaintiff’s decedent died Sep- 
tember 8, 1952, a few days past the six 
months from the appointment of defen- 
dant. 


Plaintiff, as administrator, filed suit 
after his appointment, the suit being 
filed more than nine months after the 
appointment of defendant, as administra- 
trix. 


HELD: All claims against decedent’s 
estate must be presented within six 
months after grant of letters testa- 
mentary or of administration, or be for- 
ever barred. Tort claims are subject to 
six months limitation and consequent- 
ly administrator’s claim against tort 
feasor’s estate, which would have been 
bound prior to death of administrator’s 
intestate, for non-compliance with non- 
claim statute, was barred upon intestate’s 
death, 


Van Baelen v. Equitable Security Trust 
Co., 122 A. 2d 122 (Del.). (T&E, July 
56, p. 673.) 


CLASS GIFTS 


Davis v. Mercantile Trust Co., 111 A. 
2d 602 (Md.). Testator left part of his 
estate to “the seven children of my nieces 
and nephews” without naming them. 
When the testator made his will, there 
was living a child who resided in the 
household of a nephew who had been 
held out to the testator by that nephew 
as the nephew’s child, but was the child 
of a nephew’s wife by a former marriage. 
The nephew and his wife also had an- 
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other child of their 
own after the execu- 
tion of the testator’s 
will, 

HELD: The dis- 
position was a gift 
to designated per- 
sons and not to a 
class, and the testa- 
tor was mistaken as 
to the true status of 
the child living with 
his nephew. Neither 
the child of the pre- 
vious marriage nor 
the child born after 
the will was exe- 
cuted was entitled to 
a share. 


COMMON DISASTER 

Meszaros v. Hols- 
berry, 84 So. 2d 565 
(Fla.). (T&E, Apr. 
56, p. 397.) 





—Photo, Dallas Chamber of Commerce 


Restored one room log cabin standing today on the lawn of the 


COMMUNITY 
PROPERTY 


Succession of Hem- 


Dallas County Courthouse. It was built originally by Arkansas 
pioneer, John Neely Bryan, originally from Tennessee, who found. 
ed the city of Dallas in 1841. 





way, 83 So. 2d 377 
(La.). 

HELD: Bank account containing in 
part separate funds of decedent acquired 
by inheritance, but in which community 
funds had been commingled, belonged to 
the community estate. 


COMPENSATION 


In re Daly’s Will, 1 N. Y. 2d 100, 134 
N.E. 2d 58. The will stated, “In the 
event Janet M. Mackey shall serve as 
Executrix hereunder, I request that she 
act without compensation.” Mackey 
claimed commissions. There was a speci- 
fic bequest to Mackey, but she had no 
interest in the residuary estate. 


HELD: The will disclosed no design on 
the part of the testatrix to deny com- 
missions to Mackey but “considered in its 
entirety, indicates that testatrix’s ‘I re- 
quest’ was meant to be precatory, ex- 
pressive of a wish rather than a com- 
mand.” 


In re Hartt’s Estate, 295 P. 2d 985 
(Wyo.). Where estate included control- 
ling stock in several corporations, of 
which executors appointed themselves of- 
ficers, probate court could determine 
proper compensation due executors from 
corporation. 


CONFLICT OF LAWS 


Hanson v. Wilmington Trust Co., 119 
A. 2d 901 (Del. Ch.). In 1935 a resident 
of Pennsylvania executed an inter vivos 
trust in Delaware, naming a Delaware 
trust company as trustee and delivered 
the trust property to it. The settlor re- 
served to herself all the net income for 
life, the right to amend or revoke the 
agreement in whole or in part, the right 
to change the trustee, and the right to 


name and change an investment advisor, 
The settlor died a resident of Florida, 
and in an earlier Florida proceeding in 
which neither the trustee nor certain ap- 
pointees under the deed of trust ap- 
peared, the Florida Court held the agree. 
ment of 1935 testamentary in character 
and invalid as a trust agreement. 

HELD: Under Delaware law the trust 
was valid, notwithstanding the reserva- 
tions by the settlor. Present interests 
were created under the trust. The Dela- 
ware Court was not bound by the Florida 
determination. Delaware was the home 
of the trust, since the trust was created 
in Delaware, the res was physically in 
Delaware, and the trustee was a Dela- 
ware corporation doing business only in 
Delaware. As the Florida Court could 
not have determined the essential validity 
of the purported trust in a direct pro- 
ceeding brought for that purpose, its 
judgment was not conclusive under the 
principle of collateral estoppel. More- 
over, the Florida decision could have no 
binding effect on the parties who were 
not before that Court. 


CONSTRUCTIVE TRUSTS 


West v. Stanfield, 290 P. 2d _ 104 
(Wash.). (T&E, Apr. ’56, p. 396.) 


GiFTs To SAME LEGATEE By DIFFERENT 
WILLS 


In re Howard’s Estate, 278 P. 2d 622, 
3 Utah 2d 76. Generally, where legacies 
to same individual are given by different 
testamentary instruments, second gift 
must be treated as additional to first 
gift, in absence of anything signifying 
different intention. 
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INHERITANCE FROM MURDERED 
VicTiImM’s ESTATE 


Hill v. Morris, 85 So. 2d 847 (Fla.). 
Widow claimed dower in estate of hus- 
pand for whose murder she was acquitted 
by reason of insanity. 


HELD: Even if the statute provided 
that any person convicted of murder 
shall not be entitled to inherit from the 
decedent, the estatute was not a bar toa 
widow who had been acquitted of murder 
of her husband on the ground of insanity. 


National City Bank of Evansville v. 
Bledsoe, 183 N.E. 2d 887 (Ind.). Hus- 
band and wife held real estate as tenants 
by the entireties. The husband killed his 
wife and then himself. Indiana statute 
provides that a person who shall have 
been legally convicted of intentionally 
causing the death of another, shall be o 
constructive trustee of any property ac- 
quired by him from the decedent. 


HELD: Since the husband committed 


i suicide and could not be tried, the statute 


did not apply and the real estate was 
a part of his estate. 


INSURANCE TRUSTS 
Bickers v. Shenandoah Valley National 


@ Bank, 197 Va. 145, 88 S.E, 2d 889 (Re- 


hearing denied — 197 Va. 732, 90 S.E. 
2d 865). Bickers entered into an agree- 
ment with the Bank whereby insurance 
policies upon his life were made payable 
to the bank as trustee and delivered to 
the bank. The trust was revocable and 
contained the usual reservation of rights 
over the policies under which Bickers 
could change beneficiaries, etc., during 
his life. Upon Bicker’s death the bank 
was to collect the proceeds of the policies 
and divide the same into five parts and 
if Bickers’ widow did not renounce his 
will one of the parts would be paid to 
the widow; but if the widow did re- 
nounce the will she was to take none. 
At the same time Bickers executed a 
will which provided for the division of 
his property in the same proportions. 
After Bickers’ death, the widow claimed 
that the insurance trust was invalid be- 
cause it was testamentary in character 
and the requirements for the making of 
a valid will had not been complied with, 
and since the trust was revocable Bickers 
had no intent to create an inter vivos 
trust and the trust instrument conveyed 
no estate, vested or contingent, prior to 
his death. 


| HELD: For the widow. It was Bickers’ 
Intent that nothing should pass under 
the instrument until his death and the 
trust instrument was not properly ex- 
ecuted as a testamentary instrument. 


JOINT OWNERSHIP 


Estate of Kaspari, 71 N.W. 2d 558, 
(N. D.). Where Series E Savings Bonds 
are listed in the name of two persons as 
‘o-owners, during their lives the bonds 
May be paid to either co-owner upon re- 
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quest, without the signature of the other, 
and if either co-owner dies while the 
bonds remain valid obligations, the sur- 
vivor is the sole and absolute owner and 
entitled to payment or reissue. 


In re Messerschmidt’s Estate, 73 N.W. 
2d 123, (S. D.). Where decedent pur- 
chased United States Savings Bonds in 
the name of himself and another as co- 
owner and retained possession and con- 
trol thereof until his death, such bonds 
were not taxable as jointly owned prop- 
erty at one-half of their value at the 
date of death, but were taxable at their 
full value, as a transfer intended to take 
effect in possession or enjoyment at or 
after death. 


JOINT WILLS 


Ellisor v. Watts, 88 S.E. (2d) 351 
(S. C.). Joint wills are not a contractual 
obligation that would become irrevocable 
by wife upon husband’s death. Wife 
could devise her interest in realty to her 
son after husband’s death. 


In re Isaacson’s Estate, 285 P. 2d 1061 
(Ida.). Although a joint will and ac- 
ceptance of benefits thereunder by sur- 
vivor may under some circumstances 
constitute an irrevocable contract, this 
does not make the joint will the irrevoc- 
able will of survivor. 


JURISDICTION 


Knodell v. Nelson, 71 N.W. 2d 787 








FIRST YEARS OF THE 
AUTOMOBILE CLUB OF 
SOUTHERN CALIFORNIA 


Although December 13, 1900, is 
recorded as the official natal day of 
the Automobile Club of Southern 
California, it was reorganized June 
1, 1903, to continue on through the 
years as a public-spirited and warm 
friend to all motorists. 


The year 1903, too, saw establish- 
ment of the Trust Service of Security- 
First National Bank. In the more 
than half a century since, Southern 
Californians have come to think of 
this Bank for all their Trust needs. 
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(S. D.). While the defendant, widow of 
the deceased, to whom decedent had de- 
vised and bequeathed a life estate in cer- 
tain real and personal property was in 
possession thereof, and during the pend- 
ency of the probate proceedings in the 
County Court, the executor commenced 
an action in the Circuit Court praying 
for a declaration of the rights of the in- 
terested parties in the property held by 
the widow. The Circuit Court rendered 
a decision determining what property be- 
longed to the estate. 


HELD: Both County Courts and Cir- 
cuit Courts have original jurisdiction in 
probate matters, but the jurisdiction of 
the latter shall be exercised only in 
special cases. Probate proceedings hav- 
ing been commenced in the County Court, 
such court had all necessary authority 
under the South Dakota constitution for 
complete administration of the estate 
and without a showing of special cir- 
cumstances, the circuit court was not 
justified in interfering with the regular 
course of administration in the County 
Court. 


In re Caruch’s Estate, 293 P. 2d 514 
(Cal.). (T&E, Apr. 756, p. 399.) 


Brownell v. Leutz, 1386 F. Supp., 783 
(N. D.). After the decree of final dis- 
tribution in an estate had been entered 
and the executor discharged, the At- 
torney General of the United States, 
acting as successor to the Alien Property 
Custodian, commenced an action in which 
he alleged that a trust of the residue of 
the estate created by the will of the de- 
cedent had failed. 


HELD: Federal Court had jurisdiction 
to determine plaintiff’s rights in the trust 
estate and to construe the will since it 
was possible to make such declaration 


and render a construction without as- 
suming control of, or disturbing, or af- 
fecting the possession of any property 
in the custody of the state court. Federal 
Court may exercise its jurisdiction to 
adjudicate rights in such property when- 
ever the final judgment does not under- 
take to interfere with the state court’s 
possession, save to the extent that the 
state court is bound by the judgment to 
recognize the rights adjudicated by the 
Federal Court. 


Jacobsen v. Jacobsen, 164 Ohio St. 
413. (T&E, Apr. ’56, p. 397.) 


LIBEL IN WILL 


Brown v. DuFray, 1 N.Y. 2d 190. 
(T&E, June ’56, p. 599.) 


LIFE ESTATE OR FEE 


Davey v. Weber, 295 P. 2d 688 (Colo.). 
(T&E, Aug. ’56, p. 757.) 


Kyle v. Wood, 86 So. 2d 881 (Fla.). 
Testator devised a one-half interest in 
real property to his wife for her life 
with the power to sell and dispose of the 
property as she saw fit. In the same 
paragraph, the testator devised the re- 
mainder interest in the same property to 
a nephew. 


HELD: Even though testator devised 
only a life estate to his wife, by giving 
her the power to sell and dispose of the 
property as she saw fit during her life- 
time, he thereby gave her the power to 
defeat the remainder interest in the 
nephew by selling the property during 
her lifetime. 


NON-RESIDENT TRUSTEE 
Ingalls v. Ingalls, 81 So. 2d 610 (Ala.). 
HELD: Where Tennessee law per- 
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mitted Tennessee banks to act as trustee 
outside of Tennessee, Tennessee benk 
could be validly appointed as co-trustee 
of trust, although corpus of trust had 
its situs in Alabama. A non-resident js 
permitted to act as trustee of an Ala. 
bama trust. 


ORAL AGREEMENT TO WILL PROPERTY 


Hall v. Milham, 284 S.W. 2d 108 
(Ark.). Defendants cross-complained for 
specific performance of oral agreement 
of plaintiff to will all his property to de- 
fendants who were to live with and care 
for plaintiff for life. 


HELD: The agreement was such an 
executory contract to perform personal 
services as not to be subject to decree 
of specific performance because such a 
decree could not be enforced, but the 
plaintiff, who had rendered it impossible 
for defendants to care for plaintiff, must 
reimburse defendants for improving the 
property. 


First Atlantic National Bank v. Cob- 
bett, 82 So. 2d 870 (Fla.). An 80 year 
old man, in consideration of nursing care 
given him by plaintiff, agreed to make 
provision in his will for her financial 
needs during the rest of her life. The 
man died leaving a will which made no 
provision for plaintiff. She sued for 
breach of an oral contract. 


HELD: Testimony of three witnesses 
that the old man had made _ verbal 
promises to provide for plaintiff was suf. 
ficient to establish breach of an oral 
contract. 


PARTIES 


In re Nelson’s Estate, 260 N.W. 205 
(Minn.). Daughter was administratix of 
the estate. The probate court in the order 
of distribution allowed $500 plus one- 
third of the estate to the surviving hus- 
band and two-thirds to the daughter. The 
daughter as administratrix appealed. 


HELD: When the final account has 
been allowed and the decree of distri- 
bution entered, an administrator has no 
further interest in the estate. than to 
distribute the residue in accordance with 
that decree. If any of the legatees are 
dissatisfied with the decree, they may 
bring actions to protect their interests, 
but the administrator cannot. 


Amundson v. Kletzing Memorial Foun- 
dation, 73 N.W. 2d 114 (Iowa). 


HELD: Where charitable trust cot- 
tained no reservation or condition 
amounting to property interest in settlor 
or his heirs, their sentimental] interest 
in seeing purposes of trust effectuated 
was not sufficient basis for enlisting aid 
of court. 


In re Curran’s Estate, 71 N.W. 2% 
723 (Nebr.). (T&E, Jan. ’56, p. 84.) 
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POWERS OF EXECUTORS AND TRUSTEES 


Combs v. Carey’s Trustee, 287 S.W. 
2d 443 (Ky.). The settlor executed a deed 
of trust directing the trustee to pay in- 
come to the settlor’s daughter for life, 
and “in the event that the net income 
from the trust estate” shall not at all 
times be sufficient for the proper main- 
tenance of the daughter to expend such 
part of the corpus of the trust estate as 
“the trustee may deem necessary or 
proper.” 


HELD: The powers of the trustee are 
plenary and the court would not restrict 
the trustee in the exercise of his discre- 
tion unless it appears that he is guilty 
of bad faith or is acting in an arbitrary 
manner. 


In re Sherman’s Estate, 297 P. 2d 425 
(Cal.). Decedent’s will provided that the 
executor could “do any and all things 
necessary in the management and dis- 
tribution of my estate as he, in his dis- 
cretion, shall deem advisable.” Executor 
sold some film footage without authoriza- 
tion from the probate court, but later 
obtained an order confirming the sale. 
This order was later set aside and ex- 
ecutor appealed from order setting it 
aside. Later executor petitioned for and 
obtained an order authorizing the sale 
of the film footage. Heirs appealed from 
this order. 


HELD: (1) Authorization to do all 
things necessary to manage estate does 
not authorize a sale of the property; (2) 
while appeal is pending from order set- 
ting aside another order, court has no 
jurisdiction to make a new order author- 
izing sale because it is dealing in matters 
embraced in order under appeal. 


Edmonds v. White, 118 A. 2d 608 
(Del.). Executors, who were given duties 
of trustees, sought instructions regarding 
interpretation of provision of will set- 
ting up pension trust for employees of 
testator. 


HELD: Since the provision in question 
was ambiguous, and the executors were 
given express power by will to make a 
determination relative thereto which 
would be “final and conclusive in their 
absolute discretion,” the Court would not 
issue instructions, and the executors were 
required to make their own decision. 


In re Tuthill’s Will, 76 N.W. 2d 499 
(Minn.). Testator left property in trust 
With a provision that “out of the income 
therefrom he use such portion as is 
necessary for the reasonable care of” 
testator’s son and that, in case it be- 
comes necessary, he have the right to 
use such portion of the “principal of the 
trust” as may be necessary for the care 
an’ support and maintenance “of said 
son during his lifetime.”” Remainder went 
to others. The son was an incompetent. 
The income became insufficient and peti- 
tion was filed for sale of part of trust 
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property, being real estate in which the 
son owned a small undivided interest. 
The question raised by the remainderman 
was whether under the terms of the will 
the trust property should be used for the 
support of the son while he still had 
property of his own which could be used 
for that purpose. 


HELD: The trustee should use trust 
property for care and support of the 
son but only after use of property of the 
son which could be converted within a 
reasonable time and without sacrifice. 


PRECATORY TRUSTS 


Shevlin v. Colony Lutheran Church, 
88 S.E. 2d 674 (S. C.). Use of word 
“desire” may be precatory in its signifi- 
cance or it may amount to a direction 
according to the intent of the testator 
as gathered from the whole instrument. 


Spencer v. Childs, 1 N. Y. 2d 103, 134 
N.E. 2d 60. The testatrix’s will stated: 
“T request my two children ... or the 
survivor of them, to pay to my sister-in- 
law, . . . $208.33 per month as long as 
she shall live.” The estate consisted of 
over $2,500,000, and the residuary estate, 
which went to the two children, was over 
$1,000,00C. Testatrix, in 1928, executed 
a will creating a trust of $100,000, the 
income of which, about $208 per month, 
was to be paid to the sister-in-law. There- 
after, until her death in 1945, she gave 
her $208.33 per month. In the mean- 
time, in 1944, she executed the new 
will with the “request” that payments 
be continued. 

HELD: In determining whether in 
using the word “request” the testatrix 
intended to express a hope or utter a 
command, her intent and meaning are 
to be gathered, not only from the lan- 


guage of the document, but also from the 
conditions and circumstances extrinsic to 
it. In this instance, the word was one of 
command. 


Fidelity Title & Trust Co. v. Clyde, 
121 A. 2d 625 (Conn.). 


Testator left residue of property to 
two individuals to be expended in the 
collection, arrangement and publication 
of his writings. He expressed confidence 
in their judgment and honesty and re- 
quested that they be allowed to serve 
without bond. 


HELD: A trust and not an absolute 
gift to the devisees was intended. Since 
no specific beneficiaries were named, the 
trust could not be sustained as a private 
trust. It was not a valid charitable trust 
for educational purposes, because the 
manuscripts were pornographic, and it 
would be against public policy to publish 
them. The trust failed and the residue 
was payable to the heirs-at-law. 


RES ADJUDICATA 


Hoverstad v. First National Bank and 
Trust Co., 14 N.W. 2d 48, (S. D.). 
Where testator bequeathed the residue 
of his estate “to all my first cousins,” 
and probate proceedings were completed, 
the final decree of distribution entered, 
and the estate distributed in accordance 
therewith without any reference to cer- 
tain first cousins and descendants of de- 
ceased first cousins living in Norway, and 
without any notice to them, although 
the executor had been informed that the 
testator had heirs in Norway, action was 
commenced against the executor in the 
Circuit Court by such persons, praying 
that the executor be required to account 
to them as trustee for their shares of the 
estate. 


HELD: This was a collateral attack 
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upon the judgment of the probate court, 
and although a judgment may be col- 
laterally attacked on the ground of 
fraud where the fraud goes to the juris- 
diction of the court, special circum- 
stances do not exist warranting the ex- 
ercise of the powers of the circuit court 
in this case. 


Estate of Smith, 71 N.W. 2d 577 
(S. D.). Where decedent’s farm was in- 
ventoried in the probate proceedings at 
a value in excess of an existing mort- 
gage, but was allowed to go by fore- 
closure, and was determined by final de- 
cree to have no value, the decree was 
res judicata, and in the absence of an 
appeal therefrom or a motion to vacate, 
was conclusive, and a creditor was not 
entitled to letters of administration on 
the claim that the equity of redemption 
had value. 


Coon v. Heinzman, 290 S.W. 2d 219 
(Texas). (T&E, Aug. ’56, p. 754.) 


RIGHT OF ELECTION 


Morse v. Trentini, 121 A. 2d 563 
(N. H.). The right of election of a 
spouse is personal, does not survive the 
death of the surviving spouse and there- 
fore cannot be exercised by the surviv- 
ing spouse’s legal representative. 


RULE AGAINST PERPETUITIES 


In re Lemon’s Estate, 286 P. 2d 691 
(Wash.). (T&E, Nov. ’55, p. 1003.) 


Carlson v. Tioga Holding Co., 72 N.W. 
2d 236 (N. D.). Where plaintiffs had 
transferred their interests in oil and gas 
rights in certain lands to a trustee to be 
held in trust by him for ten years or for 
as long thereafter as oil or gas might 
be produced from the trust property and 
the trustee was to transfer the mineral 
rights to the legal owner of the lands 
at the termination of the trust, the trust 
was void because the absolute power of 
alienation was suspended for a longer 
period than lives in being or twenty-five 
years, the maximum period of suspen- 
sion allowed by statute. 


SPECIFIC DEVISES 


Bethel v. Magness, 296 P. 2d 792 
(Okla.). (T&E, June 756, p. 595.) 


TAXATION — ADOPTED CHILDREN NOT 
LINEAL DESCENDANTS 


In re Smith Estate, 343 Mich. 291, 
72 N.W. 2d 287. Testator left a substan- 
tial amount of property to legatee, who 
was the legitimate natural daughter of 
testator’s adopted daughter. 


HELD: The legatee is not a lineal de- 
scendant of testator under the Michigan 
inheritance tax statute and therefore is 
not entitled to preferential treatment as 
to exemptions and tax rate. “Lineal de- 
scendant” has a fixed and settled mean- 
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ing describing blood relations in direct 
line of descent. 


TAXATION — APPORTIONMENT OF FEDERAL 
ESTATE TAX 


Campbell v. Lloyd, 162 Ohio St. 203, 
122 N.E. 2d 695. 


HELD: Where the widow elected to 
take under the statute of descent and 
distribution and against the will, she 
being entitled thereby to receive one- 
half of testator’s ‘“‘net estate,” the 
amount of the Federal estate tax was 
deducted from the estate before compu- 
tation of widow’s one-half, thus reducing 
the widow’s share by one-half the amount 
of the Federal estate tax payable, in 
spite of the fact that most or all of 
the property receivable by her qualified 
for the marital deduction and so did not 
generate any of the tax, and in spite 
of the fact that the amount of the mari- 
tal deduction was reduced and as a con- 
sequence the amount of the tax was in- 
creased. 


Hall v. Ball, 162 Ohio St. 299, 123 N.E. 
2d 259. 


HELD: Where testatrix’s residuary 
estate was directed to be paid to various 
named beneficiaries, including several 
charities, and the will contained no pro- 
vision as to payment of the Federal 
estate tax, the amount of the tax was 
payable from the estate before computa- 
tion of the shares of the various benefi- 
ciaries so that all the beneficiaries, in- 
cluding the charities, bore the burden 
of the tax, in spite of the fact that the 
gifts to the charities, being deductible, 
did not generate any tax, and in spite 
of the fact that the amount of the tax 
was increased because the amounts of 
the charitable deductions were reduced. 


TAXATION — MARITAL DEDUCTION 


Kellar v. Collector of Internal Rev- 
enue, 1388 F. Supp. 738 (S. D.). (T&E, 
May ’56, p. 489.) 


TAXATION — POWERS OF APPOINTMENT 


Boston Safe Deposit and Trust Co. v. 
Johnson, 116 A. 2d 656 (Me.). (T&E, 
Dec. ’55, p. 1097.) 


Union & New Haven Trust Co. v. Sul- 
livan, 116 A. 2d 908, (Conn.). Will set up 
two trusts: (1) a life income trust for 
wife with power of appointment over 
corpus so as to qualify for the marital 
deduction, and (2) a trust for charities. 
The will provided that payment of in- 
heritance, transfer and estate taxes 
should be made from funds allocated to 
the charitable trust. The widow exer- 
cised her power of appointment and then 
died. 


HELD: The clause for payment of 
taxes out of the trust for charity was 
limited to the estate taxes payable upon 
the death of the testator and did not 


include such taxes payable with respect 
to the widow’s estate by reason of her 
exercise of the power of appointment. 


TRUSTS — BREACH OF TRUST 


‘Waterbury v. Nicol, 296 P. 2d 497 
(Ore.). Where beneficiary of testamen-. 
tary trust not only approved of agree. 
ment to rent residential property owned 
by trust to one of the trustees and his 
wife for $50 per month, upon trustee 
and his wife agreeing to make repairs 
and improvements and care for the prop. 
erty,’ but for more than 12 years ac. 


quiesced in the continued occupation of F 
the property by trustee and his wife, | 


beneficiary was estopped by her conduct 
from claiming breach of trust on part of 
trustees in entering into such agree. 
ment. 


McDaniel v. Hughes, 111 A. 2d 204 
(Md.). One of trustees became a stock- 
holder of corporation which purchased 
property at trustee’s sale. Trustee kept 


beneficiaries fully advised of all steps | 
of transaction, beneficiaries knew that he | 


was a stockholder in the corporation, 


and seven years after the deed of the | 
property to the corporation, the bene | 
ficiaries executed a quit claim deed for 7 


a portion of the property. Trustee could 


overcome the presumption against the | 


validity of any purchase by him from 
the trust or any other transaction with 
the beneficiary which might result in the 
benefit to the trustee if the _ trustee 
showed by convincing evidence that the 
beneficiary had full information and com. 


plete understanding of all the facts con- | 
cerning the property; that the amount | 
paid was fair and adequate; that there | 
was no undue or inequitable advantage | 
and it appeared that the beneficiary | 
inde- | 
pendent information and the advice of | 


acted in the transaction upon 
some intelligent third person competent 
to give such advice. 


TRUSTS — CREATION 


Barnard v. Linekin, 118 A. 2d 327 
(Me.). (T&E, Mar. ’56, p. 297.) 


Berger v. Berger, 182 N.E. 2d 179 
(Mass.). Plaintiff was adopted as a baby. 
Action is against adoptive mother, who 
subscribed for some shares in her own 
name and some in her name as trustee 
for plaintiff. Defendant’s mother made 
payments from her own funds for shares 
held as trustee. At one time, money was 
withdrawn and used in husband’s busi- 
ness and replaced two months later. Up- 
on maturity of the shares, mother de- 
posited the proceeds in her personal 
checking account. 


HELD: While an express trust in per- 
sonal property may be created and 
proved by parol, it is settled that where 
the alleged trust is an informal and vol- 
untary one, there must be something 
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more than the mere declaration that one 
is trustee for another. Proof of an in- 
tent to create a trust, notice to the 
cestui or to some person in his behalf, 
and at least implied acceptance by the 
cestui, is necessary to perfect its creation. 


Roberson v. Pruden, 89 S.E. 2d 250 
(N. C.). A parol trust cannot be en- 
grafted upon a deed conveying title in 
fee, unless otherwise indicated in the 
deed, but a parol trust may be enforced 
where grantee takes title under express 
agreement to hold property for the bene- 
fit of another. 


In re Kessler’s Estate, 74 N.W. 2d 
146 (Wisc.). Testator’s will left residue 
in trust, the trustee to accumulate the in- 
come for five years, at end of which 
time to distribute $500 to each of three 
relatives, the rest of the trust fund to 
go to such “persons as I shall designate 
upon a writing which I will leave with 
this will.” She reserved the right to 


‘| change such persons, adding “it being 
| my intent to create for myself a power 


of appointment under said trust.” After 


‘| her death, diligent search revealed no 


such writing, either with the will or else- 
where. Upon petition for instruction, 


| the County Court assigned the residue 


to the trustee to hold and invest and ac- 
cumulate for five years, and ordered the 
$500 payments to be made at the ex- 
piration of that time, reserving the right 
to determine the assignment of residue 
until such time either as the writing be 
found or five year period expired. The 
appellant, heirs-at-law, contended that 
trustee should not hold the trust estate 
but that it should be distributed now as 
intestate property. 


HELD: A beneficiary is necessary to 


7 a trust, and although he need not be 
of | 


ascertainable at date the trust is created, 
he must be ascertainable within the time 
limited by the rule against perpetuities. 
Since the record fails to disclose the ex- 
istence of the writing or the exercise of 
the power of appointment, the trust, ex- 
cept as to the $500 payments, remains 
property undisposed of by the will for 
lack of identified or ascertainable bene- 
ficiaries. The heirs-at-law are entitled to 
have their share of the estate which is 
undisposed of by the will. 


TRUSTS — Cy PRES 


First National Bank & Trust Co. v. 
First National Bank & Trust Co., 121 
A. 2d 296 (Del.). (T&E, June ’56, p. 
595.) 


TRUSTS — REMOVAL OF TRUSTEES 


In re Wright’s Petition, 121 A. 2d 911 
(Del.). Suit to remove trustee, because 
of alleged conflict of interest on grounds 
that he had an interest in the remain- 
der of the trust, that he was a brother 
of the income beneficiary and subject to 
importunities of the income beneficiary 
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and that he was a non-resident of Dela- 
ware. 


HELD: None of the grounds alleged 
was disqualifying in law and in absence 
of showing of improper action by trustee. 


State of Washington v. The Salvation 
Army, 286 P. 2d 709, (Wash.). In 1941 
funds were raised by subscription for 
“The Salvation Army Boys’ Club.” The 
defendant permitted a committee, not 
under the control of the Salvation Army, 
to administer the fund of the boys club. 
The State asked that the defendant 
be removed as trustee and a new trustee 
appointed. 


HELD: Where a trustee permits oth- 


ers to assume and perform its duties, it 
breaches the trust and the court may 
remove it. 


TRUSTS — REVOCATION 


Matter of Ryan, 309 N.Y. 703, 128 N.E. 
2d 414. Settlor created a trust in 1939 
(not revocable by its terms), with direc- 
tions to the trustee, of which he was one, 
to pay income to him for life and to pay 
principal to the appointees by his will, 
or, failing appointment by will, to his 
issue, or, if there be no issue, to his 
mother and wife or the survivor of them, 
or, failing those, to his distributees as in 
intestacy. The settlor never married and 
had no issue, and his mother died in 
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1947. In 1952 he attempted a revocation 
of the trust, which could be done with 
consent of all persons beneficially inter- 
ested. 


HELD: The gift to distributees 
granted remanders to infant nieces and 
nephews and unknown distributees, none 
of whom could give consent, and trust 
could not be revoked. 

DuPont v. Equitable Security Trust 
Company, 122 A. 2d 429 (Del.). (T&E, 
July 56, p. 679.) 

Carter v. Spurlock, 282 S.W. 2d 838 
(Ky.). About three years prior to his 
death, father of appellant and his two 
daughters (appellees) conveyed to ap- 
pellant a forty acre farm. At the same 
time appellant entered into a written 
contract with his father to make a set- 
tlement with his two sisters upon his 
father’s death. One year later, the father 
destroyed the original writing and sub- 
sequently went to the office of the at- 
torney who prepared the instrument and 
crossed out the signatures upon the copy 
of the written contract. After 


ing the written contract, 


revoked. 


HELD: Son was obliged to reconvey 
an undivided one-third interest to each 
of his two sisters; the attempted revoca- 
tion by the father was ineffective in ab- 
sence of the consent of the beneficiaries 
of the trust created thereby. The sisters, 
having joined in the conveyance, gave 
sufficient consideration for the trust and 
it was irrevocable without their consent. 


TRUSTS — SAVINGS ACCOUNTS 
Seymour 
(Fla.). (T&E, May ’56, p. 494.) 


v. Harvey, 
left property in trust for niece for life, 
then in equal shares to two grandnieces 
for life, with power to invade the prin- 
cipal when reasonably necessary for their 
proper support, maintenance and educa- 
tion; and upon the death of either grand- 
niece, leaving surviving issue, one-half 
of the income was payable to such issue 


the 
father’s death, the son sought to prove 
that by the acts of the father in destroy- 
his obligation 
to settle with the sisters was thereby 


v. Seymour, 85 So. 2d 726 


WILLS — CONSTRUCTION 


Hartford National Bank & Trust Co. 
121 A. 2d 276 (Conn.). Will 


and the other half to the surviving 
grandniece. Upon the death of the sur- 
viving grandniece, the trust fund was 
to be divided in equal shares per stirpes 
among the surviving issue, and if no 
surviving issue of said grandnieces, then 
equally, per stirpes, to the then surviv- 
ing issue of the testatrix’s brothers and 
sisters. 


HELD: Upon death of one grandniece, 
without surviving issue, the surviving 
grandniece was entitled to the income 
from the entire trust estate. A cross- re- 
mainder in her favor would be implied 
by the court because the grandnieces 
were clearly favored by the testatrix, 
invasion of the principal for their bene- 
fit was permitted, the trust principal 
was to be distributed all at one time at 
the death of the survivor of the grand- 
nieces and intestacy as to the share ap- 
portioned to the deceased grandniece 
should be avoided. 


Howard v. Batchelder, 122 A. 2d 307, 
(Conn.). Testator left property in trust 
for wife for life, then to daughter until 
she should arrive at the age of 30, when 
daughter would receive property abso- 


lutely. Will further provided that if 


daughter died before 30 and without 
issue, then property should go absolutely 
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to testator’s legal heirs. Daughter died 
without issue after arriving at age of 
30 but before mother. 


HELD: Daughter took vested estate 
upon death of testator which was subject 
to divestment only if both contingencies, 
death before 30 and without issue, should 
occur. Since only one of these took place, 
the daughter’s estate took the whole 
property upon the death of the mother. 


Rodenburg v. Rodenburg, 74 N.W. 2d 
241 (Iowa). Where a will first gave to 
a son what standing alone would have 
been a fee simple absolute but then pro- 
vided that any of his children who were 
without children at the time of his death 


would receive only a life estate, it was | 


held that a son who was childless upon 
testator’s death (in 1940) but who there. 
after (in 1946) had a child, fulfilled the 
condition and was entitled to the land in 
fee simple as of 1946. 





















Overturff v. Miller, 71 N.W. 2d 913 
(Iowa). Where land was devised to the 
sons in fee simple subject to the pay- 


and the maintenance and support of one 
of the daughters and there was a later 
provision that in the event of the death 
of any of the sons without issue his in- 
terest in the real property would revert 
to the estate and be divided equally 
among the remaining sons, it was held 
that the fee simple title vested in the 
sons upon the testator’s death and the 
provision for payments and support was 
a charge against and lien upon the land 
and not a condition precedent to the 
vesting of the estate. 


WILLS — CONTEST 


Elder v. Elder, 120 A. 2d 815 (R. I.). 
Son who was appointed executor and 
trustee of his father’s will refused to act 
as executor and attacked validity of 
will. Will provided that if any legatee 
or devisee should institute, conduct or 
share in proceedings to oppose the will, 
such person should receive nothing under 
the will or from the testator’s estate. 


HELD: Such a “no-contest”’ provision 
is valid and provision of life estate in 
real estate to son and under residuary 
clause were both rendered inoperative. 
However, there is no acceleration of 
daughter’s interest during lifetime of 
son, as there were other conditions in 
will before she could take. Where widow 
of testator was spectator at trial and 
testified as witness called by contestant, 
she did not share in proceedings to op- 
pose the probate of the will so as to for- 
feit her share under the will. 


Belfield v. Coop, 8 Ill. 2d 286, 134 N.E. 
2d 249. Proponents of the will offered 4 
wire recording consisting of the reading 
of the will to the testator by one of the 
beneficiaries, his statements, if any, at 
the end of each paragraph and his state 
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ments that he knew where he was, the 
number of farms he owned and whether 
he wanted to sign the will. 


HELD: The trial court erred in re- 
jecting this evidence on the basis that 
the beneficiary could not have testified 
herself. 


Warnick v. Childers, 282 S.W. 2d 608 
(Ky.). 

HELD: Proof of testator’s previous in- 
sanity, without evidence of its continuity 
down to day of will’s execution, does not 
invalidate will on ground of mental in- 
capacity. Fact that decedent saw fit to 


Nconsult his attorney and have a will pre- 





Pepe: 


pared for him supported the argument 
for his sanity at time of execution. 
WILLS — EXECUTION 


Goodwin v. Riordan, 130 N.S. 2d 569 
(Mass.). Will was made while deceased 


was in the Navy and was witnessed by 


three enlisted men. One witness was 


idead, one was called, identified his sig- 


nature, and the judge found it genuine. 
The third witness was outside the Com- 
monwealth and the proponent proposed 
to proceed without his testimony. The 
proponent urged that a presumption of 
regularity of will required allowance. 

HELD: There is no such presumption 
operative here. A presumption of proper 
execution is inferred upon proof of all 
of the signatures. 


In re Hoffman’s Estate, 290 P. 2d 669, 
(Cal.). Codicil to will was signed by 
testator while one witness was in room 
and the other was outside of his room, in 
the hallway. The witness in the room 
called the other and asked her to wit- 
ness will. She came in and asked what 
it was and was told it was testator’s 
will. She then signed as a witness. This 
was construed by trial court as signing 
in presence of witnesses. Presence means 
in “vicinity” and courts will be liberal 
in construing requirements for proper 
execution of will. 


In re Swords’ Estate, 284 P. 2d 674 
(Mont.). In proceeding wherein will was 
contested, testimony by subscribing wit- 
hesses that they did not know they were 
signing will or attestation clause of will 
did not preclude application of presump- 
tion, arising out of their signatures to 
attestation clause, that will was duly 
executed. 


Lehmann v. Krahl, 285 S.W. 2d 179 
(Tex.). HELD: Fact that one of the 
Witnesses to will was a husband of lega- 
tee did not render him incompetent as a 
Witness, even though statute required him 
to be joined as a party in will contest. 


In re Johnson’s Estate, 76 N.W. 2d 
318 (N. D.). 


HELD: The provision that a witness 
to a written will must write his place 
of residence with his name is construed 
hot tc be mandatory but is directory only. 
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WILLS — INTEREST ON LEGACIES 


In re Estate of Shanafelt, 164 Ohio St. 
258, 129 N.E. 2d 816. Testator’s will 
contained a monetary legacy to be held 
for charitable purposes, and directed 
that the amount of the legacy “be in- 
vested in U. S. bonds at all times.” 


HELD: A general legacy bears inter- 
est from nine months after the execu- 
tor’s appointment. While the statutory 
“legal” rate of interest was six per cent, 
the rate to be paid on the instant legacy 
was only two and one-half per cent, since 
the will directed that the fund be in- 
vested in Government bonds and since the 
maximum rate of interest paid on such 
bonds during the nine month period was 
two and one-half per cent. 


WILLS — REVOCATION 


In re Estate of Bersin, 98 Ohio App. 
432, 129 N.E. 2d, 868. 


HELD: Testator’s marriage subse- 
quent to execution of his will did not act 
as a revocation of the will. 


Crawford’s Estate v. Crawford, 82 So. 
2d 823 (Miss.). A testator executed two 
wills. The first left all of his property 
to his sister. The second, executed about 
a year and a half after the first, con- 
tained no revocation clause and left all 
the property to a nephew. The nephew 
was one of two subscribing witnesses to 
the second will. After testator’s death, 
the sister, named as sole beneficiary un- 
der the will, petitioned for its probate. 
The nephew, named as sole beneficiary 
under the second will, renounced his right 
to take anything under the second will 
and petitioned for its probate, asking 
that the estate be distributed as though 
the testator had died intestate. 


HELD: Even though the second will 
contained no revocation clause revoking 
prior wills, and even though the entire 
disposition of property under the second 
will was void inasmuch as the beneficiary 
served as a subscribing witness, the sec- 
ond will had the effect of revoking the 
first will. The result was that the proper- 
ty passed intestate. 


Estate of Day, 7 Ill. 2d 384, 131 N.E. 
2d 50. Decedent executed a will giving 
one-half of his estate to the woman he 
subsequently married. The marriage took 
place immediately following her Nevada 
divorce and about seven weeks following 
the execution of the will. The will made 
no mention of the intended marriage but 
was, in fact, made in contemplation 
thereof. An Illinois statute, provides, 
“Marriage by the testator shall be 
deemed a revocation of any existing will 
executed by the testator prior to the 
date of the marriage.” 


HELD: This merely created a pre- 
sumption which could be rebutted by 
clear and convincing evidence. 


[Committee members: 

Harley E. Chenoweth, Cleveland, O.; 
Charles B. Cumings, Flint, Mich.; Wil- 
liam Taft Feldman, Baltimore, Md.; 
Milton Harris, Winchester, Va.; E. 
James Hickey, Rochester, N. Y.; Parker 
Holt, Fort Myers, Fla.; Charles B. 
Kaufmann, Davenport, Ia.; Harold F. 
Lichtsinn, Milwaukee, Wis.; Thomas J. 
Michie, Charlottesville, Va.; Franklin 
Riter, Salt Lake City, Utah; John L. 
Russell, Alliance, O.; W. Albert Sanders, 
Philadelphia, Pa.; Raymond T. Sawyer, 
Jr., Cleveland, O.; J. Nicholas Shriver, 
Jr., Baltimore, Md.; Robert L. Strong, 
New York, N. Y.; John J. Walsh, Boston, 
Mass.; J. R. Wilson, El Dorado, Ark.] 
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I. WHY MAKE GIFTS TO OR 
FOR MINORS? 


F a client has children, or grandchil- 

dren, who are the objects of his boun- 
ty, it is often wise to suggest that he 
regularly make yifts to or for them while 
they are still minors. In addition to the 
obvious income tax benefits presented 
when any income-producing gift is made 
from a high bracket donor to a lower 
bracket donee, there are gift tax benefits 
especially beneficial to minors. 


The annual gift tax exclusion of $3,000 
per donee ($6,000 if the donors are hus- 
band and wife) is lost if not used each 
year. Therefore, the sooner one takes 
advantage of it, the greater the total 
advantage taken. When one multiplies 
this by the number of children or grand- 
children who might be donees, an im- 
portant part that gifts made to or for 
minors can play in the overall estate 
plan is most apparent. 


In maximizing the value of this prac- 
tice of giving to minors, we do not intend 
to minimize the practical difficulties. It 
must be determined: whether the gift 
should be made outright or in trust; 
whether a guardian should be appointed 
or, if permitted by statute, a custodian 
should be named; whether the income 
tax consequences of the gift work more 
to the advantage or to the disadvantage 
of the donor, and of the donee; by whom 
the stocks should be voted, the checks 
cashed. 


II. HOW PURPOSES FOR SUCH 
GIFTS MAY BE ACCOMPLISHED 


A. Gifts Not In Trust 


1. Gifts Outright 


The Federal tax consequences of un- 
qualified and unrestricted outright gifts 
to minors are now reasonably clear and 
predictable. 


Estate Tax. Outright gifts effectively 
made more than three years prior to the 
death of the donor are by statute con- 
clusively presumed to be not in contem- 
plation of death and are thus removed 
from the donor’s taxable estate. If the 
donor dies within three years subsequent 
to the gift, the transfer is presumed to be 
includible as a transfer in contempla- 
tion of death unless it can be shown that 
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NTATE AND FEDERAL TAXATION 


Gifts To or For Minors 
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the gift was prompted by reasons other 
than those of death. The burden of proof 
is thrust upon the decedent’s representa- 
tives to substantiate motives associated 
with life rather than death.1 


Income Tax. Income-producing prop- 
erty that is effectively transferred to a 
minor-donee will remove the impact of 
income taxes from the donor. A parent 
may continue to take the $600 exemption 
for a child regardless of the child’s in- 
come if the parent furnishes more than 
one-half of the child’s support and the 
child is either under nineteen or a full- 
time student.2 Income tax savings will 
usually follow transfer to a minor as a 
result of the minor’s exempt status or 
lower tax bracket. In the event of subse- 
quent sale of the transferred property by 
the donee the basis for purposes of gain 
remains that of the donor; for purposes 
of loss, however, it is the donor’s basis or 
the fair market value of the property at 
the date of the gift, whichever is lower. 


Gift Tax. Outright gifts of present in- 
terests of not more than $3,000 each can 
be given by a donor to any number of 
donees without impact of gift tax or re- 
quirement of filing a gift tax return. Of 
course, it will be considered advantage- 
ous in some cases to increase gifts to 
amounts in excess of $3,000 deliberately 
to require filing a return in order to 
start the statute of limitations running. 
The entire amount of any gift of a 
future interest is reportable. The gift 
splitting provisions available to husband 
and wife are applicable only when the 
donor’s spouse signifies consent to treat 
the gift as having been made one-half by 
each, in accordance with Treasury Regu- 
lations.* 


2. Gifts with Conditions, Restrictions 
or Limitations Attached 


The reservation or attachment of con- 
ditions, restrictions or limitations on gifts 
to minors can completely alter the tax 
consequences. 


Estate Tax. If the donor reserves a 


(All Section references are to Internal Revenue 
Code of 1954 unless otherwise indicated.) 


1Sec. 2035 (b). 
*Sec. 151(e) (1) (B). 
8Sec. 1015 (a). 
4Sec. 2513(b). 


life estate in the property transferred 
or the right, alone or in conjunction with 
any person, to designate who shall en- 
joy the property or its income, then on | 
death of the donor the value of the | 








property is includible in the donor’s tax- she 
able estate.5 out 
If the possession or enjoyment of the 
property transferred can be obtained 
only by surviving the donor, and the 7 
donor has a reversionary interest in the 7 
property, then on death of the donor the | 
value of the property so transferred is | | 
included in the donor’s taxable estate § ) 
provided the reversionary interest had a 
value in excess of 5% of the entire prop- | 
erty immediately before the death of the , 
donor. | 
If the donor reserves the power, either | | 
alone or in conjunction with any other 
person, to alter or change the enjoyment : 
of the transferred property, such proper- 
ty is, on death of the donor, included in ; 
the donor’s taxable estate.7 i 
Income Tax. Even though income from § gif; 
property is normally attributable to the @ tee 
owner, family transactions are subject to @ ing: 
close scrutiny and all the circumstances § per 
are to be considered in determining § the 
whether a purported gift is bona fide.® Son 
Gift Tax. Even though a gift may be § " - 
wholly “outright” from the viewpoint of out. 
state substantive law, it may be consid- § *® 
ered sufficiently limited or restricted by men 
gift tax standards to make the gift 4 me 
“future interest” and thus not eligible Hc 
for the $3,000 annual exclusion. 5. 
Since gifts to minors will in most cases R 
constitute family transactions in which § the 
tax savings play an important role itis§ 
well, in seeking to make gifts outright, 10( 
to cut square corners and to consider not § Flem 
only state substantive law but the pecul- oe 
Gifts 
Roge 
5Sec. 2036. Exel: 
*See. 2087. nan 
Sec. 2038. ny 
8Senate Finance Comm. Report on Revenue At a 
of 1951. CCH 1951 FED. TAX REP. No. 41, 38! Pi 
(Sept. 26, 1951). See also Visintainer v. Comm, Gifts 
187 F. 2d 519 (10th Cir. 1951) cert. denied, 3 
U.S. 858. 13g 
*Spyros P. Skouras, 188 F. 2d 831 (2d Cir. 1951) MS 
51-1 U.S.T.C. 10,805 (donor’s intention of joist bE 
action by beneficiaries held determinative eve 
though taxpayer urged that under state law eat = y 


beneficiary could sever his interest). 193 ( 
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jar interpretation of estate, gift and in- 
come tax law. 


8. Present or Future Interests. 


Prior to 1954 there was uncertainty as 
to whether an outright gift to a minor 
could qualify as a present interest for 
annual exclusion in view of a minor’s 
disability to act except through a legal 
guardian.!° This uncertainty has been re- 
solved by Revenue Ruling 54-400 which 
provides that “An unqualified and unre- 
stricted gift to a minor, with or without 
the appointment of a legal guardian, is 
a gift of a present interest .. .”11 


4. Practical Considerations in Outright 


Gifts. 

Despite the considerable tax advan- 
tages of gifts to minors, no program 
should be instituted or continued with- 
out sober consideration to: 


(1) the possibility that sale or manage- 
ment of property standing in the name of 
a minor cannot take place so as to freeze 
its use; 
(2) the possibility that the donated prop- 
erty may be dissipated by an irresponsible 
or emotionally charged youngster (or the 
youngster’s spouse) and forever removed 
from the control of the family; 
(3) the possibility that possession and 
control over property may extend to a minor 
a measure of financial independence that 
proves debilitating; and 
(4) the dangerous liabilities that may at- 
tach to any person, however innocent, who 
transacts business with respect to property 
of a minor who can disaffirm.12 
For annotated discussion of practical 
and tax problems incident to outright 
gifts of currency, checks, deposits, trus- 
teed savings accounts, United States Sav- 
ings Bonds, real estate, and tangible 
personal property see Fleming, Gifts for 
the Benefit of Minors,18 and Rogers, 
Some Practical Considerations in Gifts 
to Minors.14 For general discussion of 
outright (and other) gifts to minors 
see, in addition to articles previously 
mentioned, Beck, “How to Make Effec- 
tive Gifts to Minors’,15 and Caplin, 
“How to Treat Gifts to Minors’’.1¢ 


5. Gifts of Stock to Minors. 


Revenue Rulings since the adoption of 
the 1954 Code have done a great deal to 


— 





loGifts to minors considered “future interest’’: 
Fleming, Gifts for the Benefit of Minors, 49 Mich. 
L. Rev. 529 (1951); Fleming, A Different View of 
Outright Gifts to Minors, 7 Tax L. Rev. 89 (1951). 
Gifts to minors considered “present interest’’: 
Rogers, Outright Gifts to Minors and the Gift Tax 
Exclusion, 7 Tax L. Rev. 84 (1951); Rogers, Some 
ractical Considerations in Gifts to Minors, 20 
Ford. L. Rev. 233 (1951). 


NT.R.B. 1954-38, p. 13. 


See Shattuck, A Practical Consideration of 
Some of the Legal and Tax Problems Inherent in 
Gifts to Minors, 31 Boston U. L. Rev. 451 (1951). 


Supra, note 10. 
MSupra, note 10. 
Estate Tax Techniques, 1956, p. 425. 


Proc. NYU 18th Ann. Inst. on Fed. Taxation, 
193 (1955). 
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clarify that which was formerly ob- 
scure. Revenue Ruling 54-400, as previ- 
ously mentioned, held that an unquali- 
fied and unrestricted gift to a minor 
with or without the appointment of a 
legal guardian, is a gift of a present in- 
terest, without regard to disabilities 
placed upon minors by state statutes. 
According to this Revenue Ruling, also, 
it is only where delivery of the property 
to the guardian is accompanied by limita- 
tions upon the present use and enjoyment 
that the question of a future interest 
arises. 


On January 6, 1956, a Special Ruling 
was issued by the Director of the Tax 
Rulings Division concerning the applica- 
tion of the future interest rule to the out- 
right gift made to a minor in accordance 
with the Colorado statute adopted in 
1955.17 The Director’s conclusion was 
the gift was completed for gift tax pur- 
poses on the date the shares were regis- 
tered on the books of the corporation in 
the name of the donor as custodian for 
his minor daughter. This transfer of 
shares represented a gift of a present in- 
terest in property within the meaning 
of Section 2503(c) of the 1954 Code. 


Subsequently, Revenue Ruling 56-86, 
I.R.B., 1956-11, page 11, followed almost 
exactly the Special Ruling of January 
6, 1956. However, it contains no refer- 
ence to the application of Federal estate 
tax to the donor’s estate, but also recites 
that the income tax consequences are still 
under consideration by the Service.1§ 


The Special and Revenue Rulings also 
settle the question of delivery. The gift 
is effective “on the date the shares were 
registered on the books of the corpora- 
tion in the name of the donor as cus- 
todian”. 


It can be safely stated that the am- 
biguity created by the non-trust cases, 
prior to the adoption of the Internal 
Revenue Code of 1954, is now ancient 
history. 


The taxpayer must observe literally 
the language of Section 2503(c) of the 
Internal Revenue Code of 1954 in order 
to obtain his exclusion. Where the gift 
is to a custodian, such as under The 
Gifts of Securities to Minors Act, the 
manner in which the income will be 
taxed may conceivably be subject to the 
application of Sections 674(b), 677(b) 
(if used to discharge an obligation of 
support), or 678(c) if the custodian is 
one who falls within the definition of a 
“related or subordinate party.” There 
are some who feel that the statutes au- 


17The new custodian statutes have now been 
adopted by 14 states as follows: Cal., Colo., Conn., 
D. C., Ga., Mich., N. J., N. Y., N. C., Ohio, R. L, 
S. C., Va. and Wisc. 


18[A special ruling was issued March 27, 1956, 
holding the income taxable to the parent to the ex- 
tent it is used for the minor’s support, irrespective 
of who the donor is. See Widmark, Security Gifts 
to Minors, Aug. 1956 TRUSTS AND ESTATES 698.— 
Ed. Note.) 
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thorizing the transfer of securities to a 
custodian may have created thereby a 
“trust by statute” with both income and 
estate tax problems following therefrom 
while satisfying a desirable gift tax ob- 
jective. Where the gift is outright to the 
minor or to his guardian, the transfer 
will not be treated as a portion of the 
donor’s taxable estate as long as the gift 
was not made in contemplation of death. 
But a gift in trust presents other prob- 
lems.19 


6. Outright Gifts of Life Insurance 
Policies. 


It took a combination of calculated 
revisions in the 1954 Code to render it 
possible to make a gift of a life insurance 
policy to a minor under such conditions 
that the gift would constitute a gift of 
a present interest for the purpose of 
determining the gift tax exclusion au- 
thorized by Section 2503 (b). 


First Section 2042 of the 1954 Code re- 
moved the old “premium payment test.” 


Section 2503(c) makes no distinction 
as to the type of “property” that may 
be transferred to a minor if such trans- 
fer qualifies under the limitations in that 
section. It is now permissible to transfer 
a life insurance policy to a minor for the 
gift tax exclusion. Revenue Ruling 55- 
408 I.R.B., 1955-26, page 32, further 
clarifies the problem. It states: 


“Under the regulations a gift of an in- 
surance policy having no cash value is not 
a gift of a future interest merely because 
the policy has no cash value. However, a 
gift of an insurance policy, whether or not 
it has a cash value, may or may not be a 
gift of a future interest, depending upon 
whether, by the terms of the gift, the in- 
terests of the donee in the policy are in 
some manner restricted. 


“Accordingly, it is held that where a pol- 
icy of insurance, which grants to the owner 
the usual incidents of ownership, includ- 


See Lentz, “How to Draft a Section 2503(c) 
Trust for a Minor.” 8th Tax Institute, University 
of Southern California School of Law, p. 293. See 
also Caplin ‘‘Trusts for Minors,” 14th Institute on 
Federal Taxation, New York University, p. 361; 
“How to Treat Gift to Minors,” supra, note 16. 


ing the right to change the beneficiary and 
the right to surrender the policy for its 
cash value, if any, is transferred or as- 
signed to a donee as absolute owner, and 
the donee, or his guardian, is not re- 
stricted in any manner from exercising all 
legal incidents of ownership in the policy, 
by prior endorsement or otherwise, a gift 
of the policy and subsequent payment of 
premiums thereon by the donor will con- 
stitute gifts of present interests for the 
purpose of determining the gift tax ex- 
clusion authorized by Section 2503(b) of 
the Internal Revenue Code of 1954.” 


There appears to be only one point of 
possible conflict between this Revenue 
Ruling and 54-400 cited above. In the 
latter, it is stated that an unqualified and 
unrestricted gift to a minor, “with or 
without the appointment of a legal 
guardian,” is a gift of a present inter- 
est, whereas Revenue Ruling 55-408, 
above cited, contains the language “. . 
and the donee, or his guardian .. .” 
Would this mean that where the outright 
gift to a minor is one of a life insurance 
policy, a guardian is absolutely neces- 
sary? It appears that the logical inter- 
pretation of the two Revenue Rulings 
read together would produce a negative 
answer. 


The points of caution concerning out- 
right gifts of life insurance policies to 
minors are twofold. The first is the statu- 
tory language concerning the application 
of the 5% reversionary interest rule in 
Section 2042(2). 


The second is the application of the 
rules established by the cases prior to 
the 1954 Code. Many of these rules will 
remain in effect. As pointed out in Reve- 
nue Ruling 55-408 the Nashville Trust 
case29 cannot be considered as authority 
for holding that a gift of an insurance 
policy is a gift of a future interest unless 
it has cash value. In fact, the Commis- 
sioner has ascribed as the rule of that 
case that the gifts involved were gifts of 
a future interest by reason of the terms 
of the settlement options exercised by 
the donor prior to the assignment. It 
appears that the donee would not have 


202 T.C.M. 992. 
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access to accrued surplus for a period 
of two years from the date of the assign. 
ment. Ostensibly, therefore, a lack of 
access to accrued surplus would stil! re. 
sult in a determination of future interest 
and consequent loss of the annual ex. 
clusion. 


Similarly, where the rights of the 
donees cannot be exercised by one with- 
out the consent of others necessitates a 
holding that the interest is future.2l 
Similarly, where joint action will be nec. 
essary for a severance of joint assign. 
ments,22 or where the donee is not given 
a present right and therefore could not 
surrender the policy for cash and could 
not borrow upon it, then the gifts will be 
of future interests.?3 


If the donor has made the gift within 
the three-year period prior to his death, 
the question of a gift “in contemplation 
of death” will still arise. 


The valuation of transferred life in- 
surance policies by way of gift to minors 
will probably be clarified by the regula- 


tions. Presumably there will still be dis- E 
tinctions made in valuation methods ap- : 
plied to single premium and paid-up § 
policies, and to annual premium poli- j 


cies.24 


7. To Use or Not to Use a Guardian. 


A recent Internal Revenue Ruling” 
has conclusively answered the question 
raised by the Stifel case26 by holding 
that an unqualified and unrestricted gift 
to a minor, with or without the appoint- 
ment of a legal guardian, is a gift of a 
present interest and therefore qualifies 
for the annual gift tax exclusion. 


Guardians in the majority of states” 
are limited as to investments they can 
make by a legal list or by the require 
ment of a prior court order authorizing 
the investment. In other jurisdictions,” 
a guardian is subject only to the reason- 
able and prudent-man rule, while at least 
in one state29 there are no restrictions on 
investments by guardians. 


Gifts of property may be retained by 
the guardian in some jurisdictions®? re 
gardless of the type of property, while in 
others?! retention by the guardian is sub- 
ject to the reasonable and prudent-mal 


213. M. Smyth, 2 T.C.M. 4. 

2°Supra, note 9. 

233. J. Perkins, 1 T.C. 982. 

Reg. 108, Sec. 86.19(i). 

Rev. Rul. 54-400, LR.B. 1954-38, p. 13. 

26Stifel v. Comm., 197 F. 2d 107 (1952). 

27Ala., Ariz., Dela., D. C., Ga., Ida., Ill., Ia., Ky» 
La., Md., Minn., Miss., Mont., Neb., N. H., N. J: 
N. C., N. D., Ohio, Pa., R. I., Tenn., Tex., V2 
Wyo. 

8Calif., Colo., Conn., Fla., Me., Mass., 
Ore., S. D., Utah, Vt., Wash. 

2°Nev. 


80Ariz., Conn., D. C., Md., Mont., Neb., Ne 
Ohio, Ore., Tex., Wash., W. Va. 

31Ala., Calif., Colo., Del., Fla., Ga., Ida., Ia., Ky 
La., Me., Minn., Miss., N. H., N. J., N. C., N. D 
Pa., R. I., S. D., Tenn., Utah, Vt., Va., Wyo. 


N. Y. 


TRUSTS AND EsraT& 








rule 
stri 
pose 
min 
use 

don 
tem 
und 
tion 


Fir 
cur’ 
plif 


» wis 


mal 
are 


fer 
sua 
plet 
pos 
and 
pur 
Coc 
gift 


tax 
mir 
abs 


whi 
ties 
be 

(a) 
ly, 

con 
gif! 
get 
lim 
ret 
tio) 
viv 
hay 
Mi 


out 
the 
of 

out 
uti 
for 
tru 
ter 
wo 


be 

gif 
ar 
say 





shin 
ath, 
tion 


in- 
10Fs 
ula- 
dis- 


poli- 


n gs 
tion 
ding 

gift 
pint- 
of a 
lifies 


tes?! 

call 
uire- 
izing 
ns," 
1son- 
least 
nS on 


id by 
0 ye 
ile in 
; sub- 
-mall 


.» Ky» 


wy Ve 


TATES 


rule, a legal list or to court order. Re- 
strictions of this nature, although im- 
posed for the purpose of protecting the 
minor’s interest, quite often limit the 
use of the gift beyond the wishes of the 
donor. If the use of a guardian is con- 
templated, the donor should thoroughly 
understand the restrictions and limita- 
tions imposed in his jurisdiction. 


The Association of Stock Exchange 
Firms has adopted a model “Gifts of Se- 
curities to Minors Act,” designed to sim- 
plify the procedures which might other- 


| wise cause the donor to refrain from 
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making such a gift merely because they 
are so involved.3? 


A recent ruling’? has held that a trans- 
fer of securities to a minor donee pur- 
suant to this statute constitutes a com- 
pleted gift for Federal gift tax pur- 
poses at the time the transfer was made, 
and that such gifts come within the 
purview of Section 2503(c) of the 1954 
Code, therefore qualifying for the annual 
gift tax exclusion. 


In summary, the qualification for gift 
tax exclusion of an outright gift to a 
minor is not affected by the presence or 
absence of a guardian. Where the gift 
is of securities, in those jurisdictions 
which have adopted the Gifts of Securi- 
ties to Minors Act, a guardian need not 
be used. The donor must decide between 
(a) an outright gift to the minor direct- 
ly, accompanied by the complete lack of 
control over the gift; (b) an outright 
gift to a minor through a guardian, to- 
gether with statutory restrictions and 
limitations imposed on investments and 
retentions by guardians in most jurisdic- 
tions; (c) a gift by the use of an inter- 
vivos trust; or (d) in those states which 
have adopted the Gifts of Securities to 
Minors Act, a gift to a custodian. 


B. Gifts In Trust 
1. Present or Future Interests. 


In deciding whether to make the gift 
outright to the minor or in trust for him, 
the donor must consider the tax concept 
of present versus future interests. The 
outright gift can easily be made so as to 
utilize the annual exclusion of $3,000 
for gifts made to each donee.34 A gift in 
trust may or may not be a “present in- 
terest” gift for which this exclusion 
would be available. 


However, the tax consideration must 
be secondary. First, the purpose of the 
gift, other than tax savings, must be ex- 
amined. Is the gift made primarily to 
Save income taxes? To teach the minor 
how to handle money and invest wisely? 
To create a separate estate for the minor 





®2/See report herein of Committee to Cooperate 


with National Conference of Commissioners on 
Uniform State Laws.] 
ev. Rul. 56-86, I.R.B. 1956-11, p. 11. 


“See. 2503(b). The exclusion may be $6,000 if 
the conditions of Sec. 2513 relative to a spouse’s 
consent are fulfilled. 


OcroBerR 1956 


to receive at age twenty-one? To cir- 
cumvent risks of business losses? To 
protect the beneficiary beyond age 
twenty-one, as in the case of a handi- 
capped child? 


If the intent is for the child to receive 
the property at age twenty-one, the new 
Section 2503(c) of the Code provides a 
perfect, yet simple, method of accom- 
plishing the donor’s objective while us- 
ing a trust arrangement. At the same 
time the donor would receive the benefit 
of the annual exclusion. This section 
states that no part of the gift is a future 
interest if both the property and the in- 
come (1) may be expended by, or for 
the benefit of, the donee before his at- 
taining the age of twenty-one years, and 
(2) will, to the extent not so expended, 
pass to the donee at age twenty-one or 
his estate or as he may appoint under a 
general power of appointment if he dies 
before reaching twenty-one.25 The power 
of appointment provision may have some 
value but it raises questions of state 
law: Can a minor effectively exercise 
such a power during minority and is the 
trustee protected in relying on such ex- 
ercise? Can a minor make a will? 

The main tax disadvantage in using 
the arrangement under Section 2503 (c) 
is that if the minor dies before age 
twenty-one, the property is subject to 
death taxes. However, this same factor 
is true of gifts outright to a minor. 


Under this new section there is a dis- 
tinct income tax advantage. The trust is 
a taxpayer as well as the minor bene- 
ficiary. Thus by distributing a portion of 
the income and accumulating the rest, 
on which part the trustee pays the in- 
come tax, lower bracket tax savings may 
be effected. But Section 677(b) and 
678(c), discussed later herein, should be 
considered before income is used for 
support and maintenance of the bene- 
ficiary. The accumulated income which is 
distributed at age twenty-one is, of 
course, not subject to the “carryback”’ 
rules applicable to excess distributions.36 


35See Senate Committee Report (83d Cong. 2d 
Sess., S. Rep. No. 1622 (1954) 478). 


8®Sec. 665(b) (1). 
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If the grantor wants the trust to ex- 
tend beyond age twenty-one, he runs 
right into the future interest problem. 
Where the primary purpose of the trust 
is protection of a handicapped child 
throughout the child’s lifetime, the grant- 
or should forget about obtaining the an- 
nual exclusion and either use his life- 
time exemption or pay the gift tax. He 
may still obtain income tax benefit over 
the years and estate tax benefit at his 
death. 


However, for other minors the grantor 
may obtain tax benefits under the gift 
tax law as well. A trust for a minor 
child with the trustee, with powers of a 
guardian, having discretion to pay the 
income and the principal®7 to go for the 
benefit of the child until the child attains 
the age of thirty-five, with the minor 
child himself (without any other ap- 
proval) or his guardian having the ab- 
solute right to demand payment to him 
of the income, accumulated income, and 
principal, or any part thereof, and with 
the unexpended income and principal 
passing on death of the beneficiary to the 
beneficiary’s estate or as appointed by 
him under a general power of appoint- 
ment should qualify for the annual ex- 
clusion. The trustee should be absolved 
of any liability for payments made on 
the demand of the beneficiary while a 
minor. However, such a trust might in- 
volve a lawsuit to uphold the annual 
exclusion. 


This arrangement would overcome the 
objections of Ryerson v. United States,%8 
United States v. Pelzer,39 Stifel v. 
Comm.,49 Evans v. Comm.,41 and other 
cases. But the only way to assure the 
proper use of the annual exclusion is to 
follow Section 2503(c) and terminate at 
age twenty-one. 


2. Discretionary Powers in Trustee. 


The problem to watch is the giving of 





37The objection to use of principal has been re- 
moved by Sec. 2503(b). 


38312 U.S. 405 (1941). 
89312 U.S. 399 (1941). 
4oSupra, note 26. 

41198 F. 2d 485 (1952). 
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discretionary powers to a trustee with- 
out an accompanying “present right” of 
the minor to demand all the income and 
principal. It must be clear that upon 
demand by the beneficiary there is no 
discretion in the trustee to withhold. 


The trustee should have no power to 
change the shares.*? The trusts for chil- 
dren should be separate trusts, with no 
benefit being available for any person 
other than the one beneficiary of that 
trust.4% Otherwise, the interest is incap- 
able of valuation. 

Gifts in trust of particular kinds of 
property may raise future interest ques- 
tions also. Most of the decisions involv- 
ing insurance trusts have involved con- 
siderations other than the inherent na- 
ture of the proceeds.*4 If there are other 
investments in the trust, Section 677(a) 
(3) of the Code should be thoroughly 
studied, for otherwise income could be 
taxed to the grantor. 


3. Use of Short Term Trusts. 


Section 673 of the Code provides that 
a reversionary interest in the grantor 
will not cause the income of the trust to 
be taxed to him if the reversion may 
reasonably be expected to take effect 


“Vogel v. US., 
1941). 

*8Sec. 2503 (b). 

**Ryerson et al. v. U.S., supra, note 38; J. S. 


Phillips, 12 TC 216 (1947); Watkins, 2 TCM 254 
(1943); P. W. Tidemann, 1 TC 968 (1943) (Acq.). 


42 F. Supp. 103 (DC, Mass. 
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more than ten years after the date of 
transfer (two years is period in case 
of certain charitable trusts), or if the 
trust is to last until the death of the 
income beneficiary, even though such 
beneficiary does not have a life expect- 
ancy of ten years. This new statutory 
rule appears to be fairly precise and easy 
to follow; and the committee reports 
and the proposed new regulations‘ 
largely paraphrase the wording of the 
Code. 


For taxpayers in high income tax 
brackets, this rule, with certain related 
sections of the new Code, provides an 
opportunity to create short term educa- 
tional trusts for minor children which 
can qualify for three separate tax ob- 
jectives and still fit in fairly well with 
the reasonable desires of the average 
grantor: 


(a) The income can be made attributable 
to the minor child for federal income 
tax purposes; 

(b) There will be the so-called “double 
exemption” with respect to each minor 
child, i.e., each child will be en- 
titled to a $600 income tax exemption 
on his or her income tax return, and 
in addition, the grantor-parent will, 
with one minor exception, be entitled 
to a $600 dependency exemption for 
each child; 


The value of each child’s income in- 
terest can be made to qualify for the 
$3,000 gift tax exclusion ($6,000 if the 


grantor is married). 


— 


(c 


In the case of the well-to-do father 
with minor children who are approach- 
ing college age, the income tax advan- 
tages of this kind of arrangement are 
obvious, and they can be attained with- 
out undue sacrifice of the dispositive 
desire of the parents. Qualifying the in- 
come interests for the gift tax exclusion 
is not quite so easy. Each of the three 
tax objectives mentioned above will be 
discussed in order, from the point of 
view of the necessary precautionary pro- 
visions which must be included in the 
trust instrument. 


Under Section 673 itself, the grantor, 
in order to avoid having the income at- 
tributed to him, must provide that there 
shall be no reversion until the expira- 
tion of ten years or the death of the 
particular child, whichever event shall 
first occur. The foresighted grantor, 
therefore, who wants his property back 
following the completion of his child’s 
education, should establish such trust 
several years prior to the time that his 
child expects to enter college, so that 
the reversion will not be postponed 
materially beyond the time when the 
child has graduated. However, the par- 
ent may well wish to postpone the re- 
version until three or four years after 
the child’s graduation from college so as 


“Section 1.673 of the Proposed Regulations. 


to provide for the possibility of graduate 
school or the needs of a child during the 
first few years after he has started to 
work. The trustee, or at least one-half 
of the trustees where there are more 
than one, should not be related or sub- 
ordinate parties, to avoid the application 
of the provisions of Section 674 relating 
to various types of fiduciary powers to 
control beneficial enjoyment. 


Great care must be given to avoid the 
provisions of Section 677 relating to in- 
come which is deemed to be for the bene- 
fit of the grantor. Parents are universal- 


ly required by law to support and main- | 


tain their minor children. If the income 
from the trust is used for this purpose, 
it will be attributable to the parent- 


grantor. This poses a number of prob- . 


lems, the solution of which is at least 
partially dependent on the State law of 
the particular jurisdiction; and the line 
of demarcation between what expenses 
are or are not the parents’ legal obliga- 
tion is a hazy one. Certainly the appli- 
cation of the trust income to help pay the 
family grocery bills and the upkeep of 
the home, even though it is an expensive 
home, would jeopardize the trust from 
an income tax point of view. On the other 
hand, the application of the income for 
college tuition or the expenses of a trip 
to Europe are not expenditures of the 
type which a father is legally obligated 
to provide. It is certainly arguable that 
the tuition fees of a preparatory school 
are not legal obligations in states which 
require compulsory education for twelve 
years, since free public high schools are 
so universally available. Quaere as to 
the expense of board and lodging while 
a child is away at school or college. 


The simplest way to handle this mat- 
ter would seem to be to provide that the 
trustee shall pay to or expend on behalf 
of the child the income of the trust 
estate for the child’s advancement, col- 
lege education and graduate school edu- 
cation, and to specifically direct that no 
portion of such net income shall be paid 
or expended for the maintenance or sup- 
port of the child which the grantor is 
legally obligated to provide for. If the 
trustees guess wrong and pay an item 
which is a legal obligation, no great 
harm will occur, for under Section 677 
only the income used to pay that item 
will be attributed to the grantor. In 
connection with the applicability of Sec- 
tion 677, it should be kept in mind that 
if capital gains are incurred by the trust 
on the sale of securities, they will be at- 
tributable to the grantor unless the gains 
are to be treated as income. 


With respect to the so-called “double 
exemption”, it should be kept in mind 
that under Section 151(e) the grantor 
will lose his dependency exemption for 
any minor child who is over nineteen 
years of age and has more than $600 of 
income if the child is not a student, but 
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‘that the dependency exemption will con- 
‘tinue even after the child has reached 
'twenty-one if the child is a student and 


regardless of how much income the child 


» may be making. 


The greatest problem relates to the 


| desire of the average grantor to qualify 
| the child’s income interest for the gift 


tax exclusion. Where the purpose of a 
trust is to provide for a child’s college 


| education, the 1954 Code effectively frus- 
' trates the establishment of a trust with 
| a discretionary power in the trustees to 
* accumulate income if it is desired to 
qualify the trust for the gift tax exclu- 


sion. At first blush, it would appear pos- 
sible to accumulate income during the 
child’s pre-college years and while the 
child is still under twenty-one, but a 
closer look at Section 2503(c) reveals 
that it has no application to a reversion- 
ary trust since not only must the income 
be paid over to the child upon becoming 
twenty-one, but also the principal. It is 
therefore necessary to include a manda- 
tory distribution clause so far as the 
income is concerned, even during the 
child’s minority. 


The best way to handle this problem 


) would appear to be to create a savings 


account for the child in the name of the 
child only and to insert a clause in the 
trust permitting the trustee either to pay 
the income to the child, or expend it on 
the child’s behalf, or deposit it in any 
bank account which the child might 
maintain. This will permit the accumula- 
tion of the income outside of the trust 
during the pre-college years and the 
safekeeping of the money by the parents 
who presumably will have custody of the 
savings account book. 


Another problem which the draftsman 
will encounter is a situation where the 
grantor has several children and wishes 
to create a single trust estate which will 
be used to take care of the college ex- 
penses of such of the children as are at 
the time in college. This cannot be done 
if the grantor is to obtain the benefit of 
separate gift tax exclusions for each 
child, since the gifts in favor of the pre- 
college children would be deemed future 
interests; and the only solution appears 
to be an immediate division of the trust 
estate into separate shares for each 
child with mandatory income distribution 
requirements.46 Furthermore it would 
appear hazardous to include any spend- 
thrift provisions in such trusts. 


One factor that should be kept in mind 
is that it is possible to provide for dis- 
cretionary distributions of principal and 
still qualify for the exclusion by virtue 
of the new provisions of I.R.C. Section 
250°; (b). 





“Ti would be a desirable thing if Sec. 2503(c) 
Were amended so as to apply to reversionary trusts 
where all accumulated income will pass to the child 


or to the child’s estate before the child reaches 
twer‘y-five years of age. 
Oc: oBER 1956 


A possible form of dispositive clause 
for a grantor who wishes to create a 
college educational trust for his two sons 
to be divided into two shares and to be 
known as Trust Estates A and B follows: 


“Until ————_, 1966, (a date more 
than ten years following the creation of the 
trust) or the date of the death of my son 
X, whichever of such dates shall first occur, 
the trustees are directed to pay to or ex- 
pend on behalf of my said son the entire 
net income of Trust Estate A to provide 
for his advancement, college education and 
graduate school education, and after he 
reaches 21 years of age to provide for his 
support and maintenance; and I specifically 
direct that until he reaches 21 years of age, 
no portion of said net income shall be 
paid to or expended for the maintenance or 
support of my said son which either I or 
my wife, , are legally obligated 
to provide for. Any income which is not 
expended on my said son’s behalf for the 
above purposes may be paid directly to 
him or may be deposited in any bank 
account which he may maintain. On 
, 1966 or the date of my said son’s 
death, whichever date shall first occur, 
Trust Estate A shall revert absolutely to 
me, my heirs, executors, administrators and 
assigns, provided, however, that if my said 
son shall die prior to —————, 1966, and 
if on the date of his death my son Y 
shall be alive, there shall be no such re- 
version at that time, and in lieu thereof, 
Trust Estate A shall be added to Trust 
Estate B and shall be dealt with, admin- 
istered and disposed of as an integral part 
thereof.” 








The reference in this clause to the 
legal obligation of the grantor’s wife to 
support the child would appear to be 
desirable if the wife is one of the trus- 
tees. The provision for cross-remainders 
between the two trust estates, while not 
a requirement, is a useful feature where 
the income will not be sufficient to take 
care of all of the anticipated expenses 
of both children. 


The short term reversionary trust of 
the type which is described above is by 
no means the only way of accomplishing 
the grantors’ objectives. If he is willing 
to utilize his cumulative $30,000 gift tax 
exemption ($60,000 if his wife is living), 
or incur a relatively small gift tax if the 
exemption has been used up, he can 
create a much more flexible arrange- 
ment than the reversionary trust with 
mandatory income distribution require- 
ments, particularly if the trust is set up 
early enough. For example, a grantor 
might set aside $10,000 for a child who 
has not yet reached his teens in a trust 
with the following features: 


(a) The trust would be irrevocable and 
for the benefit of the child for life 
with a special testamentary power of 
appointment in the child exercisable in 
favor of the child’s spouse and de- 
scendants, and with remainders over 
to other members of the family in de- 
fault of appointment. 


(b) The trustees would be two individuals 
who would be responsive to the wishes 
of the grantor and the child, and at 
least one of them would not be a re- 
lated or subordinate party, and they 
would have the power of terminating 
the trust at any time and paying over 
the trust corpus to the child. 

(c) The trustees would have power to ac- 
cumulate income, to take out life in- 
surance on the child’s life and to pay 
the premiums out of income. 

(d) They would also have power to make 
discretionary distributions out of prin- 
cipal for the child’s college education 
and advancement, and for the payment 
of life insurance premiums. 


Under such a setup the trustees, until 
the child reaches college age, could utilize 
all of the income to pay the federal in- 
come tax thereon at low bracket rates 
and all or most of the balance to pay the 
premiums on life insurance on the child’s 
life. After the child enters college, the 
income and all or a portion of the corpus 
could be used to pay college expenses 
and also the life insurance premiums, 
and the trust could be terminated by the 
independent trustees after the child has 
graduated and started to work, at which 
time the child will presumably be able 
to take care of premiums on the life in- 
surance himself. On the other hand, if 
at that time there were sufficient assets 
in the family outside of the trust to take 
care of the college expenses, the trust 
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could be continued for the child’s life so 
as to permit the child to build up a fund 
which he could leave to his wife and de- 
scendants without federal estate tax lia- 
bility. 

Because of possible changes in the 
tax laws and the circumstances of the 
beneficiaries, the power of termination 
in the trustees of a long term trust of 
this type is of great importance and im- 
parts a great deal of flexibility to the 
trust. To be sure, the grantor will not 
have the benefit of any $3,000 exclusion, 
nor will there be a reversionary interest 
to be excluded from the taxable gift, but 
saving taxes is not always the most im- 
portant element in working out a plan in 
a situation such as this. Other advan- 
tages to this type of trust are that they 
may include a spendthrift clause, and, 
where there is more than one child, it 
may be set up as one fund for the benefit 
of the children successively as they enter 
college with a division of shares after 
the youngest child has completed his 
education. Furthermore, the trustees can 
be given so-called “spraying powers” as 
far as income is concerned, which can- 
not be done where the grantor insists on 
obtaining the $3,000 gift tax exclusion 
and which may turn out to be very use- 
ful if the trust is continued until the 
child is in high income tax brackets and 
has children of his own. 


Consideration should be given to 
amending the law and the regulations to 
broaden the scope of Section 2503(c) 
with respect to accumulations in trusts 
for minors that can qualify for the $3,000 
gift tax exclusion and to provide some 
guides and demarcation lines as to the 
expenditures which do or do not consti- 
tute support or maintenance of a bene- 
ficiary whom the grantor is legally ob- 
ligated to support within the meaning of 
Section 677. 


4. Use of Spray Trusts. 


So-called “spray” or “sprinkling” trusts 
afford a useful embellishment on a trust 
of which one or more beneficiaries is a 
minor. A spray trust is generally de- 
scribed as one where the trustee has a 
power to select from amongst a named 


group of beneficiaries which beneficiary 
or beneficiaries shall be entitled to dis- 
tributions of income and/or principal at 
that particular time or in that particular 
year. The discretion of the trustee is 
often expanded by permitting the trustee 
to decide the relative proportions in 
which distributions are to be made to 
beneficiaries. 


The relative advantages and disad- 
vantages of such trusts have been the 
subject of discussion.47 Settlors often 
avoid the use of such trusts because of 
the degree of control which passes to the 
trustee. On the other hand, some of the 
advantages of spray trusts include re- 
duction of income taxes of the family 
group and broad flexibility. These ad- 
vantages apply equally where minors 
are involved. 


Since a substantial number of all inter 
vivos gifts to minors are sparked by a 
desire to effect a saving of income taxes, 
the advantages afforded by spray trusts 
make them particularly applicable in this 
field. In the ordinary situation, a parent 
makes a gift to a minor child in order 
to take advantage of the lower income 
tax bracket of the minor. In the absence 
of a spray trust, however, the amount 
of income to be distributed to a minor 
each year cannot be controlled. At most, 
it can be accumulated for the benefit of 
the minor through the medium of a trust 
or power in trust. 


The spray trust, on the other hand, 
permits the trustee to take into consid- 
eration the income tax consequences in 
making his determination as to the mem- 
bers of the group to whom payments are 
to be made and the relative proportions 
in which distributions of income are to 
be effected. This power to control the 
incidence of the income tax presupposes, 
however, a trust which has been created 
in such a fashion that the income will 
not be taxed to the grantor. Particular 
attention should be given to some of the 
more apt to be forgotten sections of the 


47Mannheimer, Wheeler and Friedman, How to 
Use Sprinkling Trusts, 33 Taxes 532 (1955). See 
also article by same authors, ‘“‘Unexplored Form 
of Insurance Trust,” Taxes, July 1956, p. 194. 
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Internal Revenue Code causing income 
to be taxed to the settlor. For example, 
income sprinkled for the support and 
maintenance of a beneficiary whom the 
grantor is legally obligated to support, 
will be taxed to the grantor.4® Other dis. 
tributions to a minor would not necessar- 
ily be so proscribed. Similarly, the pro- 
visions of Section 677(a) would tax to 
the grantor the income of a spray trust 
of which the grantor was a possible in- 
come beneficiary. 


If the trustee is subservient to the 
grantor, the spray trust merely becomes 
a medium through which the settlor an- 
nually distributes his income for maxi- 
mum tax advantage. As could be ex- 
pected, the Treasury Department has not 
permitted such an obvious loophole to 
exist. Thus, if a so-called non-adverse 
party, that is, one who has no beneficial 
interest in the trust which could be ad- 
versely affected by the exercise or non- 
exercise of the power,4® has power to 
determine the beneficial enjoyment of 
corpus or can dispose of income, the set- 
tlor will generally be treated as the 
owner.°9 


A further danger inherent in the use 
of a trustee related to the grantor or 
a beneficiary is found in Section 678. 
Subdivision (c) thereof provides by 
implication that, to the extent that a 
trustee uses income for the support of 
one whom he is legally obligated to sup- 
port, the holder of the power, that is 
the trustee individually, shall have the in- 
come taxed to him. Thus, if a husband 
names his wife as trustee of a spray 
trust of which their children are bene- 
ficiaries, then, to the extent that the wife 
applies income to the support of a child 
whom she is obligated to support, the 
trust income will be taxed to her. Sub- 
division (a) of the same section states 
the rule that anyone who has power to 
vest the income in himself will be taxed 
with respect to such income. 


If, however, the trustee is in fact in- 
dependent, that is, not related to the 
settlor or subservient to him,5! the mere 
possession of spray powers by the trustee 
will not result in taxing the income to 
the settlor. Moreover, if the power to 
spray is restricted by reasonably definite 
standards, the settlor similarly escapes 
income taxation.52 Thus, there obviously 
remains a broad area in which an alert 
independent trustee can effect substan- 
tial income tax savings in determining 
income distribution for the family group. 


The powers of the trustee under 4 
spray trust usually include the power to 
accumulate income, at least during the 
minority of the beneficiary in question. 


48Sec. 677 (b). 
49Sec. 672(b). 
50Sec. 674 (a). 
51Cf. Sec. 674(c). 


52Sec. 674(b) (5) (as to corpus) and Sec. €74(d) 
(as to income). 
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.» Even those states which bar accumula- 
- tions of income usually permit it during 
- minority.53 Spray trust for minors there- | 
- fore generally fall within the classifica- 
' tion of so-called complex trusts. Deduc- 
' tion is given for amounts of income dis- 
- tributed54 
' taxable to the beneficiaries.55 


and this income becomes 


Since the trustee has discretion to ac- 


» cumulate, there is a small area in which 
| further tax saving can be accomplished 


by accumulating in part and distributing 
in part. Thus, if the trustee partially 
accumulates and partially distributes in- 
come during the early years and then 
permits five years to elapse during which 
all or most of the income is distributed, 
an added tax benefit may be achieved by 
making use of the separate tax personal- 
ity of the trust which exists under these 
limited circumstances.56 

From a flexibility viewpoint, spray 
trusts have the obvious advantage of 
placing money where it can best be used 
from an overall family viewpoint. The 
wisdom and dedication of the trustee are, 
in this instance, most important. 


In a jurisdiction which follows the so- 


q called two-life rule against perpetuities, 
| spray trusts present an added problem if 


the group of beneficiaries, as it usually 
does, exceeds two in number. In a com- 
mon law jurisdiction this problem is not 
present, since the life of the trust can 
usually be measured by the entire group 
of beneficiaries in esse. In a two-life 
jurisdiction, the problem can be solved, 
although not perfectly, by measuring the 
trust by the lives of the two youngest 
living beneficiaries. 


Spray trusts should not be used in- 
discriminately but should be remembered 
as a device which can be effectively util- 
ized in many situations. 


lll. SUGGESTED CHANGES IN 
CODE TO IMPLEMENT MAKING 
OF GIFTS TO MINORS 


While the various developments here- 
inbefore described have removed much 
uncertainty in the field of gifts to minors, 
there still remain many vexing problems. 
In view of the fact that the 1954 Code is 
still comparatively new, it would be too 
much to expect that Congress would now 
look with favor on numerous changes in 
the provisions that affect this subject. 
Apart from that, it would seem to be the 
part of wisdom to wait for experience to 
crystallize and bring into clearer focus 
the problems which still exist. But this 
does not preclude the making of sugges- 
tions for changes limited in scope and 
number. 


Tie problem which seems to cry most 
loucly for solution at this particular time 


— 





3E¢. See. 16, N. Y. Personal Property Law, and 
See. 51, N. Y. Real Property Law. 

Soe, 661(a). 

See. 662. 

58S -c. 666 et sea. 
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is the widespread view that some attempt 
should be made to aid the donor who 
feels that age 21 is too early to give 
absolute control over property to a 
child.57 But in making an attempt to 
achieve this end we should bear in mind 
that many feel that, while in the past 
there has been discrimination against 
gifts to minors, under the 1954 Code 
there is discrimination in favor of mi- 
nors.58 It is felt that if Section 2503 (c) 
were amended to read as is hereinafter 
set out, the objective of aiding a donor 
who does not want to turn over absolute 
control at too early an age would be 
achieved and at the same time the dis- 
crimination now existing in favor of 
minors would be removed. The suggested 
change would make Section 2503(c) read 
as follows: 


“(c) Transfers until arrival at a speci- 
fied age. — No part of a gift to any individ- 
ual, whether minor or adult, shall be con- 
sidered a gift of a future interest in 
property for purposes of subsection (b) if 
the property and the income therefrom — 


(1) may be expended by, or for the bene- 
fit of, the donee until his arrival at 
some specified age, not exceeding 

years, and 





(2) will to the extent not so expended — 


(A) pass to the donee on his attaining 
the specified age, and 

in the event the donee dies before 
attaining the specified age, be 
payable to the estate of the donee 
or as he may appoint under a 
general power of appointment as 
defined in section 2514(c) 


(B) 


Any maximum specified age set forth 
in legislation will, at best, be more or 
less arbitrary. It should, to the extent 
possible, both recognize and reconcile 
the desire of parents not to place un- 
fettered control over property in hands 
that are inexperienced and the desire of 
the Treasury Department and of the 


57See Rogers, April 1955, American Bar Asso- 
ciation Journal, p. 364. 


58See for example p. 24 of the 1955 Program and 
Committee Reports of the Section of Taxation, be- 
ing a part of the Report of the Committee on Fed- 
eral Estate and Gift Taxes of that Section. 


Congress not to lose substantial revenue. 
As to the former, few will question the 
desirability of safeguarding persons who 
have not reached a reasonable measure 
of maturity and experience because of 
their age; as to the loss of revenue, it is 
to a degree measurable but still substan- 
tially a matter of opinion and conjecture. 


[Committee members: Charles Claflin 
Allen, Jr., St. Louis, Mo.; *Peter J. Bren- 
nan, Chicago, Ill.; Sol S. Brown, St. 
Louis, Mo.; *Herbert M. Burns, Duluth, 
Minn.; Haskell Cohn, Boston, Mass.; 
*Philip B. Driver, Jr., Philadelphia, Pa.; 
Paul E. Farrier, Chicago, Ill.; Tom W. 
Garrett, Oklahoma City, Okla.; *Robert 
L. Hines, Charlotte, N. C.; *Edward L. 
Kanter, New York, N. Y.; Barton H. 
Kuhns, Omaha, Nebr.; William E. Mur- 
ray, New York, N. Y.; *Edwin S. Phil- 
lips, Buffalo, N. Y.; Frank M. Polasky, 
Sagnaw, Mich.; *Leroy E. Rodman, 
New York, N. Y.; *Rudolph O. Schwartz, 
Manitowoc, Wis.; *William O. Shank, 
Chicago, Ill.; Herman Louis Trautman, 
Nashville, Tenn.; *James C. Weir, Cleve- 
land, O.; *Joel R. Wells, Orlando, Fla.; 
Van Velsor Wolf, Baltimore, Md.; Joseph 
H. Wolfe, New York, N. Y. 


*NoTE: Special recognition is given to 
the members designated by an asterisk 
for the time, effort and subject matter 
contributed by them to the preparation 
of the foregoing report. 
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CASE HISTORY IN TAXES 


@ Missed by two weeks — The 13th Duke 
of Bedford holds one of England’s old- 
est titles, and one of her biggest head- 
aches — because his father died two 
weeks too soon. The 12th Duke had 
sought to save his son paying heavy in- 
heritance taxes by turning over the 
property during his own life. But to be 
effective, he must live five years there- 
after. He died in a hunting accident two 
weeks before the five years expired, and 
now the son has to get up $14 million 
in death duties. 
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NTATE LEGISLATION AFFECTING 
TRUSTS AND ESTATES” 


LOUISIANA 


Act 313: Amends Article 1494 of Civil 
Code, which provides that “donations in- 
ter vivos or mortis causa cannot exceed 
two-thirds of the property, if the dis- 
poser, having no children, leaves the 
father, mother, or both,” by addition of 
provision that “where the legal portion 
of the surviving father, mother, or both 
is less than one-third the forced portion 
shall be increased to one-third but shall 
remain at the legal portion.” 


Act. 387: Authorizes sale at public 
auction of any property of a succession, 
movable, immovable, or both, without 
priority, for purposes other than pay- 
ment of debts or legacies. 


Act 474: Amends R.S. 9:1492 (re 
mineral leases) by providing that notice 
of administrator’s or executor’s written 
application must state nature of appli- 
cation in court order, describe property 
sufficiently to identify it, and state time 
and place of hearing of said application, 
minimum bonus (if any) to be received 
by administrator or executor under lease, 
and minimum royalty on oil to be re- 
served to estate. 


Act 532: Amends Article 79 of Civil 
Code, which provides that until absen- 
tee appears or suit is brought in his 
name, those who shall have been put 
in possession of inheritance shall have 
right to proceeds received by them in 
good faith, to provide that those who 
have been put in possession are account- 
able to absentee, should he appear, only 
for his share of net proceeds of all sales 
made by them of inherited property. 


Act 542: Amends R.S. 47:2422, re pre- 
scription of inheritance taxes, to pro- 
vide that these taxes become due and 
payable six months after death, unless 
administration of succession has been 
applied for within that time. 


Act 559: Authorizes bank or deposi- 
tory to pay amount not exceeding $500 
to surviving husband as well as to sur- 
viving widow out of deposits of decedent 
or of community between decedent and 
surviving spouse, in name of decedent 
or otherwise, without court order. 








*Some of the legislation previously reported in 
TRUSTS AND ESTATES is omitted herein; see Apr. 
p. 387, May p. 491, June p. 591, July p. 672. 
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P. PHILIP LACOVARA 


New York, N. Y.; Committee Chairman 


Act 598: Proposes amendment (to be 
voted on at general election) to Article 
10, Section 7 of Constitution relative to 
inheritance and gift taxes, so as to ex- 
empt from such taxes donations and 
legacies made to charitable, religious or 
educational institutions located in other 
states or territories of U.S. on reci- 
procity basis. 


MASSACHUSETTS 


Ch. 187: Provides that decrees and 
orders of probate shall be in writing and 
notices thereof shall be given by regis- 
ters to the attorney of record and to any 
party who has appeared personally and 
given his address. 


Ch. 257: Provides for deposit of legacy 
or distributive share where same cannot 
be made to person entitled thereto or 
such person may not have opportunity to 
obtain share. 


Ch. 314: Amends various sections of 
G.L. 201 and 206 to substitute terms 
“mentally ill person” and “‘mental ill- 
ness” for “insane person” and “insanity.” 


Ch. 316: Increases from $10,000 to 
$25,000 minimum share of spouse in 
estate of intestate who leaves no issue 
(applicable to decedents dying on or af- 
ter Jan. 1, 1957); but limits right of 
election to take against will to former 
amount of $10,000; in both situations, 
spouse takes one-half of excess. 


Ch. 317: Extends statute dispensing 
with formal administration in certain 
cases to estates of persons who at death 
were receiving relief, support or as- 
sistance under Chapters 117 or 118. 


MISSISSIPPI 


H.B. 62: Increases from $300 to $500 
amount which may be paid to minor 
without necessity of guardianship. 


H.B. 84: Adopts Uniform Simultan- 
eous Death Act. 


H.B. 86: Empowers chancery and 
chancellor to authorize private sale or 
lease of real and personal property or 
any interest therein, including timber 
and mineral rights, and deed or lease 
incorporating terms set forth in decree 
shall be effective without further con- 
firmation by court. 


H.B. 87: Enlarges class of instances 
in which chancery court may appoint 
guardians. 


H.B. 185: Adopts prudent man rule for 
fiduciary investment, specifically author- 
izing participation in common _ trust 
funds, and purchase of investment com- 
pany shares. 


H.B. 262: Exempts employee benefit 
plans from state income tax. 


H.B. 264: Allows employer deduction 
for contributions to employee benefit 
plans. 


H.B. 265: Enacts estate tax law to 
conform generally with Federal estate 
tax and to remain in force only so long 
as latter exists; rates start at 1% on 
first $60,000 of net estate (specific ex- 
emption $60,000) to 16% on excess over 
$10 million. 


H.B. 386: Permits fiduciaries to take 
credit for actual cost of premium on 
surety bond at rate approved by insur- 
ance commission for that company. 


S.B. 1748: Permits corporate fiduciar- 
ies to register securities in name of 
nominee. 


S.B. 1744: Authorizes fiduciaries to 
execute proxies on corporate stock with- 
out order of court. 


S.B. 1745: Permits non-resident cor- 
porate fiduciaries to serve for Mississippi 
residents only if foreign state grants re- 
ciprocal privilege (formerly no restric- 
tion on such right). 


VIRGINIA 


Ch. 65: Repeals Code Section 64-58 
providing for revoking of will by reason 
of marriage. 

Ch. 83: Broadens class of public se- 
curities in which fiduciaries may invest 
to include authority or other public body. 

Ch. 101: Revises order of descent of 
real estate to advance consort of intes- 
tate to second group (after aescendants). 

Ch. 159: Provides fine of not more 
than $500 for fiduciary who fails to re- 
turn inventory upon summons by Com- 
missioner of Accounts. 

Ch. 160: Provides that accounting in 
equity may be had against personal 
representative of guardian, bailiff or re 
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ceiver and also against joint tenant and 
his personal representative. 


Ch. 226: Adopts Gifts of Securities to 
Minors Act. 


Ch. 230: Provides that bank deposit in 
names of husband and wife, payable to 
either or survivor, vests in survivor but 
if parties are divorced subsequent to 
creation of account, interest therein be- 
comes tenancy in common unless other- 
wise ordered by court. 


Ch. 231: Raises limit on preference 
claims of hospitals and sanitariums from 
$50 to $250. 


Ch. 304: Provides for commutation of 
widow’s dower where her dower cannot 
be conveniently laid off. 


Ch. 408: Provides that inventory, docu- 
ments supporting account and report of 
accounting by fiduciary shall be returned 
to fiduciary or after a time destroyed. 


Ch. 423: Increases to $500 amount of 
deposit bank may pay to next of kin in 
absence of qualification of personal 
representative. 


Ch. 448: Provides that beneficiary of 
annuity directed to be purchased by will 
shall not have right to take lump sum 
in lieu thereof unless will permits such 
right or purchase of assignable annuity; 
prohibition does not apply unless sum 
is sufficient to purchase minimum of $10 
monthly. 


Ch. 518: Provides that stocks, bonds 
and debts owned by nonresident decedent 
shall be held for 90 days, after which 
time if no notice of lien shall have been 
received they may be delivered or paid to 
domiciliary personal representative un- 
less the amount in this state exceed 
$1000; if such property exceeds $1000, 
notice by publication once a week for 
four successive weeks shall be given and 
90 days expire. 


Ch. 660: Adopts prudent man rule for 
fiduciary investment, specifically author- 
izing purchase of investment company 
shares. 


Ch. 714: Provides that Chesapeake Bay 
Revenue Bonds are securities in which 
fiduciaries may invest. 


[Committee members: William H. Ad- 
kins, Easton, Md.; Edward B. Benja- 
min, Jr., New Orleans, La.; Archibald 
Chalfant, Hutchinson, Kan.; Ernest E. 
H. Cashion, New York, N. Y.; Claude E. 
Griffin, Tarrytown, N. Y.; Frank L. 
Hinckley, Jr., Providence, R. I.; J. 
Arthur Jennings, Rochester, N. Y.; Jos- 
eph A. Luyckx, Detroit, Mich.; Eleanor 
March Moody, Boston, Mass.; Vernon T. 
Reece, Denver, Colo.; Alphonso Santan- 
gelo, Norristown, Pa.; Furman Smith, 
Atlanta, Ga.; George G. Tennant, Jr., 
Enzlewood, N. J.; Earl T. Thomas, Jack- 
son, Miss.; Homan W. Walsh, Charlottes- 
~ », Va.; Delvy T. Walton, Los Angeles, 

alif.] 
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Malden Trust 
Administers Scholarships 


A trust fund for scholarships admin- 
istered by Malden (Mass.) Trust Co. 
since 1948 has given assistance to 53 
boys and girls attending 25 different 
colleges, with total grants of $31,760. 
Three of the students have come to work 
at Malden Trust — one full time in the 
Trust Department and two in the Com- 
mercial Department during summer va- 
cations, 


While the trust instrument gives the 
trustee complete freedom in the selec- 
tion of students and the amount of aid 
given to each, the Trust Company in 





practice has limited applications to those 
ready to enter college. The Directors al- 
locate the funds which have averaged 
$350, payable one-half each semester. 
The bank makes no commitment in ad- 
vance, but it is understood that any re- 
cipient may file a subsequent applica- 
tion during the four years of college, or 
during a graduate course in medicine 
or law. Students are selected by a com- 
bination of personal interview and writ- 
ten information concerning their family, 
financial and scholastic status. 

Another trust fund administered by 
the same institution offers scholarship 
aid to graduates of Malden High School, 
selected by its principal and the city’s 
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CONDENSED STATEMENT OF CONDITION, SEPTEMBER 30, 1956 





Cash on Hand and in Banks 
United States Government Securities 


State, Municipal and Other Securities. 
the Federal Reserve Bank 


Loans and Discounts . 
Bank Premises . 
Other Real Estate 
Other Assets 


Capital Stock 
Surplus — 
Undivided Profits . 


DEPOSITS 
Commercial and Savings . 
Estates and Corporate Trust . 


Accrued Taxes, Interest, ete. 


Other Liabilities 





m COMMERCIAL e 
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ASSETS 


LIABILITIES 


$ 220,402,667.47 

ee ee ae a 376,522,623.50 
including Stock of 

ar as Peek? Garueeu ee 120,315,623.87 

709,917,072.86 

3,031,560.94 

1.00 

6,060,902.34 

$1,436,250,451.98 
$ 17,500,000.00 
62,500.000.00 
11,133,811.15 

Capital Funds $ 91,133,811.15 
$1,296,910,126.92 

33,262,308.68 1,330,172,435.60 

11,428,504.54 

3,515,700.69 

$1,436,250,451.98 


United States Government Securities carried at $123,132,937.10 are pledged to secure U. S. Govern- 
ment Deposits and other Public Funds and for other purposes as required or permitted by law. 


Assets are shown NET after deducting Valuation Reserves 


{ Ohio’s Largest Bank ‘ 
welcomes individuals and corporations 
seeking new or additional banking services. 


63 CONVENIENT OFFICES 


Northern Ohio: 
Painesville @ Willoughby @ Bedford @ Solon @ Lorain 
an 
Everywhere in Greater Cleveland 
SAVINGS * 


Largest branch banking system between New York and California 
733,832 SAVINGS AND CHECKING DEPOSITORS 


Member: Federal Deposit Insurance Corporation 
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TRUST AND PROBATE LITERATURE 


DECEDENT ESTATES 


Testamentary Dispositions and _ the 
Conflict of Laws. By George W. Stum- 
berg. Texas Law Review — Nov. 1955, 
Vol. 32, No. 1, p. 28. Discusses problems 
of testamentary succession of movables 
and immovables with application of doc- 
trine of conflict of laws thereto. 


Conflict of Laws and Nonbarrable In- 
terest in Administration of Decedents’ 
Estates. By Eugene F. Scoles. University 
of Florida Law Review — Summer 1955, 
Vol. 8, No. 2, p. 151. A discussion of 
whether the rights of a surviving spouse 
should be determined by the law of the 
domicile, the situs of the property or the 
forum. 


Conflict of Laws and Elections in Ad- 
ministrations of Decedents’ Estates. By 
Eugene F. Scoles. Indiana Law Journal 
— Spring 1955, Vol. 30, No. 3, p. 293. 
Where decedent had property in more 
than one state, widow’s election (to take 
under will, to renounce or to take against 
will) may have varying effects, depending 
on provisions of statutes at domicile 
and at situs of property (usually realty). 
Effect of election at domicile usually 
(with some exceptions) governs and is 
extended to situs; otherwise, danger to 
titles of innocent purchasers for value. 
Need for following statutory require- 
ments regarding elections in all states 
where property is situated. Few problems 
regarding allowances; more regarding 
homestead. Effect of partial (out of 
domicile) invalidity of will; need for elec- 
tion between benefits; compensation of 
disappointed beneficiaries, especial- 
ly where inconsistent positions taken in 
ancillary and domiciliary administra- 
tion. Need for single standard (domicili- 
ary elections preferred) against which 
to measure benefits and elections. 


Executor’s Duty to Posterity. By Frank 
N. Elliott. Trusts and Estates — Feb. 
1956, Vol. 95, No. 2, p. 112. The duties 
of an executor in administering an estate 
include an obligation to the family and 
posterity to preserve correspondence, 
diaries, and personal papers where these 
documents may have historical signifi- 
cance. Suggestions for the proper steps 
to be taken in such cases. 


Community Property in the Adminis- 
tration of Estates. By Arthur Haddaway. 
Texas Law Review — Oct. 1955, Vol. 
33, No. 7, p. 1012. Deals with the rights 


‘944 Bar PROCEEDINGS 


WILLIAM F. SCHULZ, Jr. 
Pittsburgh, Pa.; Committee Chairman 


of the survivor of the marital partner- 
ship as compared with those of the de- 
cedent spouse’s administrator or execu- 
tor. Discusses the responsibility as be- 
tween the personal representative and 
the surviving spouse, for the income tax 
on income from the community property 
after death and the effect of the new 
Texas Probate Code. 


The Wills Branch of the Worthier Title 
Doctrine. By Joseph W. Morris. Michigan 
Law Review — Feb. 1956, Vol. 54, No. 
4, p. 451. There is an English common 
law rule that a devise of a present or 
future interest in land to the heir of the 
testator, either by name or in form, is 
void if the heir takes by virtue of the 
devise“ precisely the same interest he 
would have taken if the devise had been 
stricken out of the will. The wills branch 
of this doctrine appeared in the middle 
of the 16th century. The doctrine is dis- 
cussed at length in several applications. 
The author comments on the Property 
Restatement. All who have written on 
the policy aspects of the rule conclude 
that it has no place in our law. The doc- 
trine is outmoded. The proposed statute 
abolishing the rule should be adopted. 


Right of Will Contestant to have At- 
torney’s Fees and Costs Charged to Es- 
tate. By Martin Sack, Jr. University of 
Florida Law Review — Summer 1955, 
Vol. 8, No. 2, p. 225. A discussion of the 
rights of the successful contestant, the 
unsuccessful contestant, and the unsuc- 
cessful proponent to have fees and costs 
charged to the estate. 


Homicide — Effect on Guilty Party’s 
Right to Inherit. North Carolina Law 
Review — June 1955, Vol. 33, No. 4, p. 
702. Discussion of statutes and cases 
preserving right of inheritance to non- 
criminal killer of the decedent. 


The Use of Joint Bank Accounts as a 
Substitute for Testamentary Disposition 
of Property. By Laurence M. Jones. Uni- 
versity of Pittsburgh Law Review — 
Fall, 1955, Vol. 17, No. 1, p. 42. An 
analysis of the various theories advanced 
regarding the nature of the joint ac- 
count transaction. 


The Death of a Lawyer. Columbia Law 
Review — April 1956, Vol. 56, No. 4, p. 
606. Discussion of the problems which 
arise upon the death of a lawyer. The 
note is divided into part 1, legal effects 
and part 2, ethical problems. 


Succession — 1955 Annual Survey of 
American Law. By Thomas E. Atkinson. 
New York University Law Review — 
April 1956, Vol. 31, No. 4, p. 715. In 


three parts: I. Nontestamentary Succes. | 


sion. II. Wills. 
ministration. 


III. Probate and Ad. 


ESTATE PLANNING 


Estate Planning Techniques. By Denis 
Brandon Maduro. Trusts and Estates — 
August 1955, Vol. 94, No. 8, p. 636, 
Changes in estate planning suggested by 
1954 Tax Code: (1) Exemption from 
federal estate taxes of death proceeds 
payable under qualified pension trusts 


or profit sharing trusts; (2) Exemption § 


from estate taxes of proceeds of policies 
in which decedent retained no incident 
of ownership; 


in installments; (4) Taxable income to 
insured of maturity proceeds of retire- 
ment policies payable in installments; 
(5) Exemption from estate taxes of gifts 
to minors. 


Estate Planning for Business Interests. | 


By W. Gibbs McKenney. Trusts and Es- 
tates — March 1956, Vol. 95, No. 3, p. 
212. In developing an estate plan involv- 
ing business interests a careful analysis 
should first be made to determine whether 
the business interest should be sold or 
retained. Either alternative presents 
various problems. Solutions suggested in- 
clude consideration of buy-sell agree- 
ments where the interest is to be sold. 
Same article: Trust Bulletin — March 
1956, Vol. 35, No. 7, p. 55. 


A Lawyer Looks at Estate Planning. 
By Vernon Mason. Trusts and Estates — 
July 1955, Vol. 94, No. 7, p. 572. Each 
plan to be tailored to the individual. 


The Accountant’s Role in Estate Plan- 
ning. By Clark W. Breeding. Trust Bulle- 
tin, June 1955, Vol. 34, No. 10, p. 12. Ac- 
countant can prepare schedules of hold- 
ings, present size and nature of estate, 
adjust cost or inventory values to cur- 
rent values, fix values of closely held 
businesses, tax bases, determine income 
productivity of assets, become aware of 
expectancies of client and members of 
his family and changes in conditions, re- 
quiring revision of estate plan. 


Code’s Effect on Estate Planning. By 
P. Philip Lacovara. Trusts and Estates 
— Dec. 1955, Vol. 94, No. 12, p. 1034. 
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beneficiary of insurance proceeds payable | 
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Paucity of trusts since August 16, 1954, 


) reflecting changes in 1954 code. 


Estate Planning Under the 1954 In- 


| ternal Revenue Code. By R. N. Gresham. 
' Trust Bulletin — Jan. 1956, Vol. 35, No. 








5, p. 15. General considerations of use 
of gifts in current estate planning. 


Estate Planning Regulations. By Leon 
B. Brown. Trusts and Estates. July 1955, 
Vol. 94, No. 7, p. 564. Questions in estate 
planning requiring answers in new regu- 
lations under 1954 Internal Revenue 
Code. Annuity calculations. Constructive 
receipt of annuity payments. Company 
held proceeds of life insurance policy. 
Reversionary interest in proceeds of pol- 
icy. Gift tax exclusions. Taxing income 
to co-trustee. 


Estate Planning: The Taxable Year. 
By Walter C. Frank. Taxes. March 1956, 
Volume 34, No. 3, p. 202. The basic rules 
which apply to individual taxpayers and 
their election of a taxable period apply 
to fiduciaries with equal validity. Quite 
often, one of the matters last and least 
thought of is the selection of the taxable 
year of the estate. And so, the income tax 
return is prepared many months after 
the inception of the estate when the 
choice of a taxable period is limited or 
has, possibly, disappeared. The author 
brings to light the reasons taxwise why 
close attention should be paid to this 
problem in estate planning. Examples 
graphically portray the tax savings 
available. 


Post Mortem Estate Planning. By 
Dwight Rogers and G. Dykeman Sterling 
— Taxes — July, 1955, Vol. 33, No. 7, p. 
553. Short article covered the tax saving 
opportunities through a _ simple dis- 
claimer. 


Joint Property in Estate Planning. By 
Catherine B. Cleary. Taxes — Dec. 1955, 
Vol. 33, No. 12, p. 977. This article dis- 
cusses the impact of the 1954 Code on 
Estate Planning. 


Powers of Appointment. By Eugene 
Kunty, Southwestern Law Journal — 
Spring, 1955, Vol. IX, No. 2, p. 141. An 
eminently practical discussion of the na- 
ture and use of powers of appointment 
and of the estate, gift and income tax 
problems related thereto, with a compre- 
hensive checklist of suggestions, includ- 
ing forms, for creation and exercise. 


Giving to Minors Made Easy — In 
Eight States. By Earl S. MacNeil. Trust 
Bulletin — November 1955, Vol. 35, No. 
3. Discussion of recommended statute. — 
“An Act Concerning Gifts of Securities 
to Minors” — which provides registra- 
tion in a name followed by “as custodian 
for (name of minor), a minor.” Exculpa- 
tions and exonerations provided. — Re- 
spensibilities of custodian — Greater 
benefits than faults. 
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Control of Closely Held Family Cor- 
porations Through Charitable Founda- 
tions. By Francis W. Sans. American Bar 
Association Journal — March 1956, Vol. 
42, No. 3, p. 278. The charitable founda- 
tion as a useful tool in estate planning 
to retain control of the family or close 
corporation. Caveat: future restrictive 
legislation. 


TAXES 


Federal Estate Taxation — Some Prob- 
lems in Apportionment in the absence of 
will provision or in intestate estates. By 
J. Mountjoy Trimble. Kentucky Law 
Journal — Spring 1956, XLI, No. 3, p. 
366. Who shall bear the ultimate burden 
of federal estate taxes? Discussion of 
some problems in the apportionment of 
estate taxes where the will is silent and 
where decedent dies intestate. 


The Marital and Other Federal Estate 
Tax Deductions Under the New Code. 
By Richard J. Turk, Jr. The Practical 
Lawyer — Oct. 1955, Vol. 1, No. 6, p. 
39. Specific exemptions. Administration 
and funeral expenses. Property not sub- 
ject to claims. Losses. Credit for previ- 
ously taxed property. Charitable trans- 
fers — Misnomers — Restrictions — 
Disclaimer — Contingencies. Marital De- 
duction — Shauld it be used? How to use 
the marital deduction. — Typical frac- 
tion-of-the-residue formula clause. 


Deductions — Estate Tax or Income 
Tax. By Sidney D. Krystal. Trusts and 
Estates — June 1955, Vol. 94, No. 6, 
p. 489. Executor’s decision to claim de- 
ductions for estate tax purposes or in- 
come tax purposes. Deductions allowable 
for estate taxes only. Deductions avail- 
able for estate and income tax. Deduc- 
tions available only for income tax. De- 


ductions available for estate or income 
tax. 


Tax Problems Under the 1954 Code on 
Distribution of Estate Corpus. By George 
D. Webster. American Bar Association 
Journal — April 1956, Vol. 42, No. 4, p. 
358. Prior to the 1954 IRC taxable in- 
come did not include property acquired 
by gift, bequest, devise or inheritance, 
although the exclusion does not apply 
to the income from property, but only 
the property itself. This rule prevented 
distribution of corpus by estates and 
trusts from being taxed as income. The 
1954 IRC in Section 102 re-enacted old 
Section 22 (b) and added a sentence 
which may result in corpus distributions 
being taxed as income. This is a result 
probably not realized when the 1954 IRC 
was adopted. New wills should be drafted 
and existing wills revised to avoid this 
result. 


The 1954 Revenue Code: Taxation of 
Trusts and Estates (Part I). By William 
E. Murray. American Bar Association 
Journal. — March 1956, Vol. 42, No. 3, 
p. 244. The 1954 IRC contains a number 
of important changes in the taxation of 
income of estates, trusts, beneficiaries 
and decedents. Numerous conditions are 
prescribed by the 1954 IRC that must 
be observed in drafting inter vivos trusts, 
if the grantor, or a person other than the 
beneficiary, is to avoid taxation on the 
trust income. Worked out example of 
income tax savings resulting from use 
of “Clifford” or short term and con- 
trolled trusts. Device makes possible ef- 
fective “sprinkling” of income among 
the family group with corporate fidu- 
ciary and a relative as co-trustees. 


Some Drafting Problems Relating to 
Wills and Trusts Under the 1954 Revenue 
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Act. By James C. Daubenspeck. Taxes — 
May 1955, Vol. 33, No. 5, p. 390. Short 
article pointing up the dangers for the 
insured to act as trustee or co-trustee 
of a trust created by his wife’s will that 
includes insurance policies on his life. 


The Internal Revenue Code of 1954: 
A Summary of the Estate and Gift Tax 
Provisions. By George E. Ray and Oliver 
W. Hammonds. American Bar Associa- 
tion Journal — June 1955, Vol. 41, No. 
6, p. 534. An analysis of the changes by 
two experts in the field. 


Income Tax Problems in the Year of 
Death. By C. Walter Randall, Jr. and 
Edward M. David. The Practical Law- 
yer — February 1956, Vol. 2, No. 2, p. 
13. Returns — Two returns — Declara- 
tion of estimated tax — Lifetime return 
— Fiduciary return — Payment of tax 
— Joint returns — After year of death 
— Advisability of filing — Liability for 


deficiencies. Accounting Rules — Ac- 
cruals — Constructive receipts. Saving 
Bonds — Options — Taxes. Savings Ac- 
counts — Interest — Joint Accounts. 


Death Benefits — Insurance — Employ- 
ees’ Employers’ payments. Deductions — 
last expenses. Income Distributions. 


The Income Taxation of Trusts and 
Estates. By William K. Stevens. The 
University of Illinois Law Forum — Fall 
1955, Vol. 1955, No. 3, p. 406. Revised 
Law. Exclusion of gifts and inheritances. 
Estate or trust as separate entity-special 
deductions-conduit—Distributable net in- 
come —. wasted deduction — simple and 
complex. Treatment of distribution-ex- 
ceptions — charitable distributions — 
double deduction-first 65 days. Separate 
shares as separate trusts — tiers — 
throwback treatment of excess distribu- 
tions — income for beneficiaries. Admin- 
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istrative powers. Person other than the 
grantor treated as the substantial owner. 


Accounting for Income Taxes as Be- 
tween Income and Principal. By Carter 
T. Louthan. Trust Bulletin — May 1956, 
Vol. 35, No. 9, p. 19. Problems incident 
to claiming expenses as income tax 
rather than estate tax deductions— Con- 
flict of interest and adjustment between 
income beneficiaries and remaindermen. 
Dangers of surcharge. 


Income Taxes on Community Estates 
in Administration. Southwestern Law 
Journal — Fall 1955, Vol. IX, No. 4, p. 
476. Without overruling Barbour (89 
F. 2d 474), the Fifth Court of Appeals 
holds that widow of Texas decedent is 
taxable on one-half of the income from 
community estate in administration 
(Sneed, 220 F. 2d 318). 


Five Year Throwback—in Action. By 
Samuel J. Foosaner. Trusts and Estates 
— Jan. 1956, Vol. 95, No. 1, p. 17. Ap- 
plication of five year throwback rule to 
income tax returns for 1955. 


Taxation of Trust Income to Grantors 
and Others as Substantial Owners of 
Property. By Willis N. Nance. Taxes — 
Dec. 1955, Vol. 33, No. 12, p. 899. This 
article discusses the far reaching effect 
of the 5 page trust agreement drawn by 
George B. Clifford, Jr., which resulted in 
the now famous decision of Helvering v. 
Clifford in 1940. 


Taxation of Nongrantors Under Trusts 
for Support of Their Dependents. By Sid- 
ney C. Winton, Taxes — Nov. 1955, Vol. 
33, No. 11, p. 804. The author asks if, as 
the land stands today, the support bene- 
ficiary, who is the legal dependent of a 
third party, can be certain of his tax 
position? Tax counselors are advised to 
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have as trustees persons other than the 
non-grantor and the trustees should ap- 
ply the income for support without the 
non-grantor’s intervention. He states 
that the unintentional complexities in- 
troduced by Congress into the law con- 
cerning the taxability of a person other 
than the grantor on the income of a 
support trust, can only be corrected by 
further legislation. 


One Year of Trust Income Taxation 
Under the 1954 Code. By Austin Flem- 
ing. Taxes — Dec. 1955, Vol. 33, No. 12, 
p. 892. This article points up the cor- 
rections needed in Sections 641 and 668 
of the 1954 Revenue Code, and several 
others. It also covers the need for clari- 
fication and definition in Section 691 re- 
lating to income in respect of a decedent, 
now further confused by the recent case 
of Linde v. Commissioner. 


Income and Property of Decedents and 
Their Estates. By W. Fletcher Hock. 
Taxes — May 1956, Vol. 34, No. 5, p. 
351. Section 691 of the 1954 Code (1939 
Code Section 126) is calculated to tax 
income that otherwise would have 
escaped taxation in the tax processes of 
decedents and their estates. On the other 
hand, 1954 Code Section 1014 (1939 Code 
Section 113 (a) (5)), which provides 
for a new cost basis for ail property 
owned by a decedent at the date of his 
death, in a way permits income to 
escape taxation which otherwise might 
have been subject to tax. In this article, 
the author discusses these Code sections 
and the leading court decisions. 


Income and Estate Tax Conventions 
with Italy. By Mitchel B. Carroll. Taxes 
Sept. 1955, Vol. 33, No. 9, p. 684. This 
article covers several Tax Conventions 
in addition to Private Pensions, Life An- 
nuities and Estate Taxes. 


Close Corporation Interests. By Wil- 
liam L. Kumler. Trusts and Estates — 
Jan. 1956, Vol. 95, No. 1, p. 20. Tax 
consequences of gifts and bequests ef- 
fected by closeness of corporate owner- 
ship. Necessity to check how shares of 
family corporation were acquired, from 
whom, holdings of other members of 
family. 


Some Thoughts on the Valuation of 
Closely Held Business Interests. By 
Adrian A. Kragen. California Law Re- 
view — Dec. 1955, Vol. 48, No. 5, p. 781. 
A discussion of the subjective nature of 
valuation under present tax practice and 
a plea for standards which are sounder 
than “a conjecture, a guess, a prediction 
and a prophecy.” Also contrasts Federal 
rule with rule in some states relating to 
valuation of interest subject to option or 
buy and sell agreement. 


Liquidation and Valuation of Business 
Interests in Estates. By Roscoe L. Egger; 
Jr. Trusts and Estates — Feb. 1956, Vol. 
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| 95, No. 2, p. 104. An examination of the 
_ tax consequences of liquidating business 
_ interests (sole proprietorship, partner- 
| ship and corporate) and related valua- 
» tion problems. 


“Different Taxable Years” Rule. By 


»' Maurice H. Greenberger. Trusts and Es- 
' tates — Sept. 1955, Vol. 94, No. 9, p. 

» 704. Problem of different taxable years 
» due to death of a beneficiary. Approach 
to problem suggested by treatment of a 
' decedent partner’s share of partnership 
' income in year of death. 











Tax Aspects of Providing For Minor 
in Family Property Arrangements. By 
Roland K. Smith. Taxes — Dec. 1955, 
Vol. 38, No. 12, p. 909. This article deals 
primarily with gifts to minors within the 
family circle, and the tax advantages 
and practical difficulties inherent in the 
process of making them. 


Gifts to Minors — Their Federal Tax 
Implications. By Edward N. Polisher and 
Peter M. Winkelman. Dickinson Law Re- 
view — June 1955, Vol. 59, p. 287. Analy- 


_ sis of Gift Taxation of Trusts creating 
interests for minors under 1939 I.R.C. 


and changes made by 1954 Internal Rev- 
enue Code. Social, economic implications 
as well as Estate Tax and Income Tax 
consequences of enlargement of concept 
of present gift. 

Same article: Taxes — Aug. 1955, Vol. 
33, No. 8, p. 628. 


Charitable Foundations. By Melvin S. 
Flechner. Nebraska Law Review — May 
1955, Vol. 36, No. 4, p. 630. The reasons 
for Congressional tax exemption for non- 
profit charitable foundations. Benefits for 
the creator of a foundation both philan- 
thropic and monetary. Advantages of cor- 
porate structure over trust form for 
foundations. Qualifications for tax ex- 
emption. Procedure to secure tax exemp- 
tion. Prohibited transactions. Restric- 
tions on accumulations of income. Tax- 
ation of unrelated income. 


Life Insurance Planning Under the 
New Revenue Code. By Harry Yoblin. 
Taxes — June 1955, Vol. 33, No. 6, p. 
450. An all embracing article covering 
the greater potential benefits for the 
individual taxpayer by the revised treat- 
ment of life insurance proceeds under the 
1954 Internal Revenue Code. It covers the 
insurance, the incidents of ownership, 
right to dividends, reversionary inter- 
ests and the most serious single risk, the 
assignment in contemplation of death. 
It also covers transfers for value, op- 
tional modes of settlement, over-all tax 
consequences and the attractive alterna- 
tive, the Life Insurance Trust. 


Gifts of Life Insurance. By Walter D. 
Freyburger. Trusts and Estates — June 
1955, Vol. 94, No. 6, p. 476. Possibility 
of proceeds of life insurance policy con- 
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sidered as a reversionary interest. Mean- 
ing of Section 2042 of 1954 Tax Code. 
Effect of premium payments after trans- 
fer. 


The Reversionary Trap. By John Alan 
Appleman and George R. Davies. Taxes 
— April 1955, Vol. 33, No. 4, p. 312. 
Short article on the reversionary trap in 
life insurance which may cost taxpayers 
hundreds of thousands in unnecessary 
estate taxes through following well 
meant, but mistaken advice. 


Federal Estate and Gift Taxation — 
1955 Annual Survey of American Law. 
By Joseph Trachtman. New York Uni- 
versity Law Review — March 1956, Vol. 
31, No. 3, p. 460. 


TRUSTS 


The Trustees’ Estate and the Ultimate 
Interest. By Joseph F. Rarick. Part III. 
Oklahoma Law Review — August 1955, 
Vol. 8, No. 3, p. 265. The consequences 
of the classification of the trustee’s estate 
and the ultimate interest. The size of 
the trustee’s estate and his ability to 
alienate the ultimate interest. Statute 
of Limitations. Interest of ultimate 
taker and trustee. Right of taker to en- 
force non-termination. Duties due takers. 
Trustees representations. Protection of 
interests. Possession. Interest alienabil- 
ity. Shelley’s Rule. Contingencies. Effect 
of size of trustees’ estate. 


“Trusts” and “Living Law” in Europe. 
By Jaro Mayda. The University of Penn- 
sylvania Law Review — June 1955, Vol. 
103, No. 8, p. 1041. 


Grandfather Trusts Under the New 
Internal Revenue Code. American Bar 
Association Journal — Sept. 1955, Vol. 
41, No. 9, p. 863. Where a grandfather 


creates a trust for the benefit of his 
infant grandchild and names his son 
(the child’s father) sole trustee, Sections 
678 and 678 (c) operate to tax support 
of the beneficiary is discretionary with 
the trustee. Paradoxically if there is no 
discretionary power, and the trustee is 
required to apply the income to support 
the beneficiary, the income is not taxable 
to the father except to the extent that 
such income is so applied. The latter re- 
sult can be obtained by avoiding a grant 
of this discretionary power to the father 
trustee. 


A Trust for a Minor. By Hover T. 
Lentz. Trusts and Estates — Jan. 1956, 
Vol. 95, No. 1, p. 12. Drafting of trust 
for minor in light of Section 2503 (c) 
of 1954 Code. 


Trusts for Minors. By Carter T. Lou- 
than. Trust Bulletin — Oct. 1955, Vol. 
35, No. 2, p. 24. Benefits obtainable under 
1954 I.R.C. To avoid turning over large 
amount of property as minor attains 
21: using a life estate for child with 
remainders over may make only small 
portion of transfer subject to gift tax- 
ation (See last sentence Sec. 2503 (6) 
I.R.C. 1954). Expenditure of principal 
for benefit of first beneficiary possible 
without increasing tax burden. 


Trust Drafting Problems in the Light 
of the New Provisions Dealing with Ac- 
cumulation of Trust Income and Gifts 
to Minors. By Christian M. Lauritzen, II. 
Taxes — April 1955, Vol. 33, No. 4, p. 
313. This article analyzes Sec. 2503 (c) 
of the Internal Revenue Code of 1954. 


Pitfalls in the Attribution Rules with 
Respect to Stock Redemption. By Car- 
ter T. Louthan. Trust Bulletin — Jan. 
1956, Vol. 35, No. 5, p. 9. Treatment as 
dividend of proceeds of redemption of 
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shares held by fiduciaries — Effect of 
section 302, I.R.C. (1954) and harshness 
of family attribution rules under sec- 
tion 318, I.R.C. (1954). Remedial legis- 
lation needed. 


Income, Estate and Gift Tax problems 
in planning family trusts under the 1954 
Internal Revenue Code. By John W. 
Ervin. Southern California Law Review 
— Vol. 29, No. 1, p. 1. An analysis of 
the history and theory of the new pro- 
visions of the 1954 I.R.C., followed by 
discussion of the new law under some 
typical hypothetical fact situations. 


An Unexplored Form of Insurance 
Trust. By Albert Mannheimer, Henry 
Lamont Wheeler, Jr. and Joel Irving 
Friedman. Taxes — July 1956, Vol. 34, 
No. 7, p. 494. The authors describe an 
irrevocable trust funded by insurance on 
the grantor’s life and by securities owned 
by him. Income would be taxable — pre- 
sumably in relatively low brackets — to 
a third person or the trust itself, al- 
though income might be used to pay 
premiums on the insurance policies. Of- 
fering three uses of this type of trust, 
they consider gift and estate tax aspects. 


The Tax Implications of Reciprocal 
Trusts. By J. Henry Landman. Taxes — 
May 1956, Vol. 34, No. 5, p. 346. Judicial, 
statutory and Treasury administrative 
law confront the estate tax planner with 
numerous obstacles when the device of 
reciprocal trusts is used for tax minimi- 
zation. Adequate precautions to insulate 
crossed trusts against the imputation of 
reciprocity can result in federal estate 
and income tax savings, although tax- 
payers are warned not to expect much 
tax-saving appeal from the Newberry 
doctrine. 


A Tax Trap for the Family Trustee. 
By Milton H. Stern. Taxes — Aug. 1955, 
Vol. 338, No. 8, p. 594. This article covers 
Section 678 (c) of the 1954 Internal 
Revenue Code and shows that this sec- 
tion may cause additional income tax 
to be imposed on many trustees who 
were not challenged in the past. 


Accounting for Common Trust Funds. 


By Weston Rankin. Trusts and Estates — 
June 1955, Vol. 94, No. 6, p. 539. Legal 
sanctions — state laws; Section 17 of 
Regulation F of Federal Reserve Board. 
Accounting procedures. Periodic valua- 
tions. Discretion accorded accountant in 
treatment of various transactions. Legal 
requirements of interest to accountants. 


The Prudent-Man Rule Today. By Clar- 
ence B. Jennett. Trust Bulletin — June 
1956, Vol. 35, No. 10, p. 12. Consideration 
of liberalizations of investment powers of 
trustees and remaining restrictions. Cor- 
porate fiduciaries favor prudent man rule. 


Fiduciary Investments. By John F. 
Sullivan. Trust Bulletin — Oct. 1955, Vol. 
35, No. 2, p. 14. Production of income, 
preservation of principal, preservation 
of purchasing power. Types of invest- 
ments and proportions of fund placed 


therein. Common stocks — bonds — di- 
versification — long term viewpoint — 
timing. 


Pension and Profit Sharing Trusts. 
Trusts and Estates — March 1956, Vol. 
95, No. 3, p. 224. Symposium on pension 
and profit sharing trusts includes: The 
Actuary’s Function by David J. Luick; 
Investment Policy by Arthur L. Coburn, 
Jr.; Streamlining Administration by Wil- 
liam F. Lackman; Recent Developments 
in Plans by Robert S. Swaim and report 
of a question period with answers by the 
panel. 

Same Article: Trust Bulletin — April 
1956, Vol. 35, No. 8, p. 1. 


To Handle or Not To Handle. By Clar- 
ence D. Cowdery. Trusts and Estates — 
June 1955, Vol. 94, No. 6, p. 484. Policies 
and standards for acceptance by bank 
of a trusteeship of a business interest. 
Legal powers. Business factors — ade- 
quacy of capital; speculative features; 
conflict of interests; compensation. 


The Community Trust: A Service Op- 
portunity for Lawyers. By George 
Gleason Bogert. American Bar Associa- 
tion Journal, July 1955, Vol. 41, No. 7, 
p. 587. Despite greater liberality of the 
courts in applying the doctrine of cy 
pres, the rule is not a satisfactory solu- 
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tion to problems that arise when cha: zes 
occur that make the original inten: of 
the settlor of a charitable trust difficult, 
or impossible to effectuate. The com. 
munity trust plan is a workable solution 
that should be availed of more frequently, 


Proposed Income Tax Regulations Af. 
fecting Estates and Trusts. By Carter T. 
Louthan. Trust Bulletin — June 1956, 
Vol. 35, No. 10, p. 4. Topics of some of 
more important features of proposed 
Regulations are pointed out: Termina- 
tion of Trusts, Net Operating and Capital 
Loss Carry-overs, Capital Gains, Legal 
Obligation, Deceased Income Beneficiary, 
Exempt Distributions of Principal. 


Trust Legislation Under Study by Com- 
mittee on Fiduciary Legislation. By Le- 
Roy B. Staver. Trust Bulletin May 
1956, Vol. 35, No. 9, p. 18. Attention di- 
rected to legislation: creation of a mutual 
trust investment fund; microfilming and 
destruction of original trust records; 
supervision of trustees for charitable 
purposes; handling of business interest 
in trusts. 





Handling Businesses in Trust. By 
Clarence D. Cowdery. Trust Bulletin — 
June 1955, Vol. 34, No. 10, p. 20. Whether 
to handle businesses in trusts and setting 
of standards must be determined by bank 
management at the policy forming level. 
Needed: Specialized training, experience, 
skills, broad powers in instrument, cap- 
able management within business. Prob- 
lems of speculative businesses, conflicts 
of interests, relations with management, 


sales of businesses (quietly, as going | 


concern). Increasing number of corporate 
fiduciaries are equipped to handle and 
are accepting such responsibilities. 


Uses of Living Trusts. By George C. 


Barclay. Trust Bulletin — Nov. 1955, | 


Vol. 35, No. 3, p. 11. High spots of some 
forms: Ordinary Revocable Trusts: bene- 
fits if settlor becomes incapacitated; 
possible savings in administration ex- 
penses and fees; validifying charitable 
dispositions invalid or subject to attack 
if in will; advantageous to use, particu- 
larly flexible when corpus be life insur- 
ance proceeds. Pour Over Trust — Trus- 
tee receives distribution under will of 
settlor — need to execute new will or 
codicil after each amendment to trust 
deed. Irrevocable Living Trust useful 
in special situations. Short Term Trusts 
— Sprinkling Trusts: Discretion in trus- 
tee as to amounts or proportions of dis- 
tribution to meet changing needs; in- 
come and estate tax advantages — pro- 
tection of beneficiaries’ income; corporate 
trustee or co-trustee needed; tax danger 
when beneficiary is trustee. Gifts to 
Minors. 


Handling Farms in Trust in the South- 


east. By Archie W. McLean and E. V. 5. 
Draper. Trust Bulletin — June 1956, Vol. 
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35, No. 10, p. 20. Farm management 
services by trust departments essential 
in areas of high land values or high 
crop values, especially sections producing 
tobacco, cotton, peanuts. Statement of 
methods of operation by one trust de- 
partment — Suggested clause providing 
managerial powers: “Carry-On Farm.” 


Land Trusts. By William B. Garrett. 
University of Illinois Law Forum — 
Winter 1955, Vol. 1955, No. 4, p. 655. His- 
tory of the land trust. Practical uses of 
the land trusts. (Ownership by several 


) persons, privacy of ownership, Financing, 


Non-resident ownership, Avoidance of 


' probate, Dower). Legal problems in land 
trusts. (Interest of beneficiary in land 
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trust of personalty, Statute of Uses, 
Negligence Liability, Agency Questions, 
Exculpation clauses, Judgments against 
beneficiary. Partition, Forcible detainer 
eases, Transfer of beneficial interest on 
death of beneficiary, Dower, Exclusions, 
Standard Forms.) 


Handling Farms in Trust in Midwest. 
By Noel T. Robinson. Trust Bulletin — 
May 1956, Vol. 35, No. 9, p. 3. Inclusicn 
of professional farm manager in person- 
nel of trust department of corporate fidu- 
ciaries in agricultural areas. Good man- 
agement produces income for life tenant 


Jand maintains values for remainderman. 
iFarm manager must be qualified and 


have proper working tools. Handling 
farms is profitable trust business. 


Supervision of Oil and Gas Interests 


qby Corporate Trustees. By David Reed. 
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Trust Bulletin — Nov. 1955, Vol. 35, No. 
3, p. 18. Problems: Insufficient directions 


in trust instrument; inadequacy or ob- 


solescence of pertinent law; trustee’s in- 
experience. Improved statutes needed. 


| Suggested provisions for trust instru- 


ments which should avoid uniform and 
inflexible rules of apportionment between 
principal and income, provide definitions 
of gross proceeds,” “net proceeds,” “re- 
ceipts.” Handling development costs, ac- 
counting, income tax and drilling ex- 
penses. 


Taxability of Donees of Powers over 
Principal or Income of Trusts. By Carter 
T. Louthan. Trust Bulletin—Feb. 1956, 
Vol. 35, No. 6, p. 24. Consideration of 
effect of Section 678 (a) & (b) of I. R. C. 
1954 and rule of Mallinckrodt vs. Com- 
missioner (146 F2d 1) and need for some 
clarifications by Regulations. 


Planning and Management of Chari- 
table Foundations. By George A. Young. 
Trust Bulletin—Feb. 1956, Vol. 35. No. 6, 
p. 36. General considerations — Possible 
lax savings to settlors and testators and 
methods of attaining objectives — Tax, 
wrganizational problems and prohibited 
transactions. 


Trusts and Administration — 1955 An- 
nual Survey of American Law. By Rus- 


OcToBER 1956 


sell D. Niles. New York University Law 
Rev.—April 1956, Vol. 31, No. 4, p. 700. 


Future Interests—1955 Annual Survey 
of American Law. By Bertel M. Sparks. 
New York University Law Review—April 
1956, Vol. 31, No. 4, p. 687. 


Trusts Which Substitute for Wills: A 
Problem of Faulty Analysis. Northwest- 
ern University Law Review—March-April 
1956, Vol. 51, No. 1, p. 113. A comment 
on the problems attendant to transfer of 
property by inter vivos trust rather than 
by will. 


Wills—Testamentary Capacity. North 
Carolina Law Review—Dec. 1955, Vol. 
34, No. 1, p. 155. A discussion of the 
question of whether a lower or a higher 
degree of capacity is required for a will 
than for a contract or whether the same 
degree obtains for both. 


Wills—Husband of Beneficiary as Wit- 
ness. Southwestern Law Journal — Fall 
1955, Vol. IX, No. 4, p. 487. Since hus- 
band of beneficiary is proper party to 
Texas will contest, his testimony as wit- 
ness to will is incompetent under dead 
man’s statute. 


Dependent Relative Revocation. By F. 
H. Newark. Law Quarterly Review—July 
1955, Vol. 71, No. 283, p. 374. Criticism 
of judicial precedent. Effect of conditions, 
express or implied, on act having revoca- 
tory effect. Origin of doctrine from mod- 
est beginnings. Discussion of Onions v. 
Tyrer. Summary of position after Onions. 
Expansion of doctrine following estab- 
lishment of Probate Court. Two other 
situations, offshots of the doctrine, ex- 
plained. Development of doctrine assisted 
by two matters (1. Change of meaning 
of the word, “will.” 2. Changed attitude 
of courts to the heir at law.). 


Critique: Contracts to make a will. By 
Max Rheinstein. New York University 
Law Review—June 1956, Vol. 30, No. 6, 
p. 1224. A critique of six articles by Pro- 
fessor Bertel M. Sparks on contracts to 
make a will which appeared in various 
law journals. 


Flexible Restraints on Testamentary 
Freedom—A Report on Decedents’ Fam- 
ily Maintenance Legislation. By Joseph 
Laufer. Harvard Law Review—Dec. 1955, 
Vol. 69, No. 2, p. 277. The author has 
done a tremendous amount of research 
on the changing picture with reference 
of his immediate family is no longer 
the common law changes and the civil 
law changes, showing that England and 
the Commonwealth jurisdictions from 
whom we inherited our system in the 
first place are now preferring flexible 
restraints, while the United States has 
adopted rigid limitations. The more mod- 
ern trend seems to be that a testator 
has a moral duty of maintenance for his 
dependents and progeny, if they are in 
need, and the testator’s callous neglect 
of his immediate family is no longer 
viewed as an idiosyncrasy which is de- 
plorable but immune to correction. The 
growing concern with the needs and re- 
sponsibilities of the individual has led to 
the present restrictions on testamentary 
freedom. Paradoxically, the same con- 
cern has caused a development which 
tends to restore some measure of that 
freedom. Lately the state has assumed 
substantial financial responsibility for 
the welfare of its handicapped or aged 
citizens. To what extent, the author asks, 
may the testator anticipate that his de- 
pendents will be supported from public 
funds? Those interested in legislation in 
the social fields will find the article most 
enlightening. 


Legal Effect of Preambles and Recitals 
—Contracts, Deeds and Wills. By Ken- 
neth P. Ray. Cornell Law Quarterly— 
Fall 1955, Vol. 41, No. 1, p. 126. A consid- 
eration of the Canons of Construction 
governing preambles and recitals. 


ARTICLES AND CASE NOTES OF 
PRIMARILY LOCAL INTEREST 


Bank Accounts: Transfer of Property 
at Death. University of Chicago Law Re- 
view—Winter 1956, Vol. 23, No. 2, p. 289. 
I. The Joint and Survivorship Account. 
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Admissibility of Parol Evidence. II. The 
Savings Account Trust — Validity under 
Illinois Law. 


Decedent Estates.—Survey of Kansas 
Law, July 1953 to July 1955. By Richard 
C. Harris. Kansas Law Review — Dec. 
1955, Vol. 4, No. 2, p. 151. 


Taxes — Survey of Kansas Decisions 
and Statutory Enactments, July 1953 to 
July 1955. By Leslie T. Tupy. Kansas 
Law Rev.—Dec. 1955, Vol. 4, No. 2, p. 313. 


Legislation—Rule against Perpetuities. 
Legislation in Massachusetts, Maine and 
Connecticut. By David W. Swanson. 
Michigan Law Review—March 1956, Vol. 
54, No. 5, p. 723. Comment on three sig- 
nificant statutes containing identical 
language in their important provisions. 
Moderate legislation pressing neither the 
“wait and see” doctrine nor the cy pres 
doctrine to the limit. Does not deal with 
vested interests. 


Decedent Estates— A New Probate 
Code: Appraisal of Missouri Reform and 
Model Code. By Richard D. Shewmaker. 
Trusts and Estates—Dec. 1955, Vol. 94, 
No. 12, p. 1017. 


Dower, Homestead Estate, Homstead 
Allowance, and Release of Marital Rights 
under the New Missouri Probate Code. 
Missouri Law Review—April 1956, Vol. 
XXI, No. 2, p. 151. 


Work of Missouri Supreme Court for 
1954—Property. By Willard L. Eckhardt. 
Missouri Law Review—Nov. 1955, Vol. 
XX, No. 4, p. 362. Article covers a case 
on specific performance, discusses a “for- 
feiture” and other problems including 
one on a possibility of reverter and rule 
against perpetuities. 








Decedents’ Estates—Survey of South- 
western Law for the Year 1954. South- 
western Law Journal—Spring 1955, Vol. 
IX, No. 2, p. 174, includes discussion of 
practice of law by corporate fiduciary 
(p. 175); conflict of laws in testamentary 
disposition of lands (p. 186); meaning of 
“next of kin” (p. 205); validity of will 
signed on reverse side of page (p. 206); 
validity of will appointing executor but 
not disposing of property (p. 207); hus- 
band’s right to reimbursement from 
wife’s estate for wife’s medical expenses 
(p. 208); in absence of clearly expressed 
intention contractual joint and mutual 
will does not prohibit survivor from dis- 
posing by codicil of property acquired 
after death of other testator (p. 209); 
rights of beneficiaries when enjoyment 
seemingly postponed (p. 210); probate of 
part of will where remainder denied pro- 
bate because of undue influence (p. 210); 
enforceability of oral contract to devise 
property (p. 212). 


The Testamentary Nature of Revocable 
Inter Vivos and Life Insurance Trusts— 
Liberalizing Legislation in Wisconsin. 
Wisconsin Law Review—March 1956, Vol. 
1956, No. 2, p. 318. 


Taxes—Federal Estate Tax—Deducti- 
bility of Contingent Bequests to Charity. 
Michigan Law Review—Jan. 1956, Vol. 
54, No. 3, p. 433. United States v. Dean 
(lst Cir. 1955) 222 F. 2d 26. 


Taxes—Estate Taxes—Trust Property 
Held Included in Gross Estate Where 
Settlor, with other Trustees, Reserved 
Discretion to Distribute or Accumulate 
Income or Principal. Virginia Law Re- 
view—April, 1955, Vol. 41, No. 3, p. 391. 
Struthers v. Kelm, 218 F. 2d 810 (C.C.A. 
8, 1955). 
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Taxes — Estate Tax — Marital Dedue. 
tion—Effect of a Mutual Will Disposing 
of Property After the Death of Surviy. 
ing Joint Tenant. Minnesota Law Review 
—March 1956, Vol. 40, No. 4, p. 502, 
Estate of Awtry v. Commissioner, 221 F, 


2d 749 (8th Cir. 1955). Same Case: Har. § 


vard Law Review—April 1956, Vol. 69, 
No. 6, p. 1140. Same Case: Iowa Law 
Review—Spring 1956, Vol. 41, No. 3, p, 
462. 


Taxes—Estate Tax—Deduction of Con. 
ditional Charitable Bequest Disallowed, 


mer 1955, p. 326. Comm. v. Sternberger’s 
Estate, 348 U.S. 187 (1955). Same Case: 
Oklahoma Law Review—Feb. 1956, Vol. 
9, No. 1, p. 96; Brooklyn Law Review 
—April 1955, Vol. XXI, No. 2, p. 294. 


Trusts—Insurance Trust Where Trus- 
tee’s Interest as Beneficiary of the Poli- 
cies is Subject to Change and Where the 
Beneficiaries of the Trust are Determin- 
able only by Reference to Settlor’s Will 
held Invalid as Testamentary. Virginia 
Law Review—Dec. 1955, Vol. 41, No. 8, 
p. 1160. Bickers v. Shenandoah Valley 


Nat’l Bank, 197 Va. 145, 88 S. E. 2d 889 | 
(1955). Same Case: New York Univers. | 


ity Law Review—May 1956, Vol. 31, No. 
5, p. 967. 


Trusts—Reservation of Settlor’s Cause | 


of Action in Settlement Release. Wiscon- 
sin Law Review—March 1956, Vol. 1956, 
No. 2, p. 305. Heinemann Creameries v. 
Milwaukee Auto Ins. Co., 270 Wis. 443, 
71 N. W. 2d 395 (1955). 


Wills — Specific Legacies — Ademp- 
tion of Undesignated Units of a Com- 
mon Trust Fund. Minnesota Law Review 
—June 1955, Vol. 39, No. 7, p. 924. In 
re Hart’s Will, 128 N. Y. S. 2d 833 (Surr. 
Ct. 1954). 


Wills—Execution—Location of Signa- 
ture on Instrument. Kansas Law Review 
—March 1956, Vol. 4, No. 3, p. 471. Cop- 
lin v. Anderson, 281 P. 2d 186. 


Wills — Religious Conditions in Re- 
straint of Marriage. Michigan Law Re- 
view—Dec. 1955, Vol. 54, No. 2, p. 297. 
Gordon v. Gordon (Mass. 1955) 124 N. E. 
2d 288 (1955) cert. den. 349 U. S. 947 
(1955). Same Case: Boston University 
Law Review—Nov. 1955, Vol. XXXV., No. 
timing, said Mr. Farnum. and should be 
4, p. 609. 


[Committee members: Harold J. Baily, 
New York, N. Y.; Horace E. Bunker, 
Plainfield, N. J.; Emma M. Cummings, 
Providence, R. I.; Lewis R. Donelson, 
III, Memphis, Tenn.; Frank S. Ginocchio, 
Lexington, Ky.; John C. Hoyo, San An- 
tonio, Texas; John N. Jackson, Dallas, 
Texas; Richard D. Jones, Cape Girardeav, 
Mo.; Samuel Kalikman, Camden, N. J.; 
M. Alston Keith, Selma, Ala.; W. A!bert 
Sanders, Philadelphia, Pa.] 
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Michigan Trust Conference 
Features Panels 


The soundest approach to develop- 
ment of an investment plan for an in- 
dividual trust account begins with a 
study of the powers conferred by the 
instrument itself and of the circum- 
stances and needs of the beneficiaries, 
according to C. Wadsworth Farnum, 
vice president, Bankers Trust Co., New 


| York. Participating in a panel discus- 


sion on Investment Procedures at the 


i Fall Trust Conference of the Michigan 


Bankers Association, held September 21- 
22 at Gaylord, Mr. Farnum remarked 
that only then can the administrator 
proceed to formulate a sensible policy 
geared to produce results commensurate 
with the component factors, such as 
greater or less stress upon bonds or 
stocks or a larger or smaller degree of 
risk. Selection is more important than 
timing, said Mr. Farnum. and should be 
stressed from the long view. Although 
frequent review may indicate the wis- 
dom of some variation, a definite policy 
should exist at all times so that invest- 
ment personnel and co-fiduciaries will 
know where they stand. 


The minimum qualifications of the 
operating personnel of a small trust de- 
partment are familiarity with taxes, in- 
vestment analysis, estate planning and 
probate procedure, Kenneth Brown, vice 
president of Michigan Trust Co., Grand 
Rapids, told the Conference. The mini- 
mum operational facilities would be an 
eficient bookkeeping system currently 
maintained and an efficient filing system. 
Mr. Brown then outlined the procedure 
for operating a trust department com- 
posed of a trust officer and secretary, 
with particular emphasis on the duties 
of the Trust Investment Committee and 
the need for an adequate filing system. 


A keen interest in the formality with 
which the trust business is operated was 
expressed by Arthur J. Moore Judge of 
Probate, Oakland County. He indicated 





some surprise at the extent to which 
corporate fiduciaries go to preserve rec- 
ords and to provide services to the bene- 
ficiary. From the Bench’s viewpoint, he 
said. the corporate executor should al- 
ways be mindful of the necessity of pro- 
viding adequate notice and information 
to the beneficiaries, in order that the 
trusiee can protect itself against the un- 
reasonable demands and charges of 
ben-ficiaries. He expressed the opinion 
that corporate executors and_ trustees 
Wer: doing a fine job in Michigan, and 
said he was always pleased to have them 
handling business in his Court because 
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Trust officials of United States National Bank of Portland, Ore., meeting in new trust 





library, part of recent addition of a quarter block of space to trust department quarters. 
More than 325 years’ experience is represented by U. S. National’s trust officers, headed 
by vice president R. M. Alton, shown at far end of table. 





it was so easy to work with a corporate 
executor and trustee, and matters were 
taken care of with despatch. 


Moderator of this panel was C. R. 
Miller, vice president and trust officer of 
City Bank & Trust Co., Jackson. 

A panel was devoted to the subject of 
“Trust Operations and Systems,” under 
the moderation of J. Donald Orth, sec- 
ond vice president and trust officer of 
Manufacturers National Bank, Detroit. 
“Opening the and “Security 
Handling” were presented by Arthur 
F. Homer, vice president and trust off- 
cer of American National Bank & Trust 
Co., Kalamazoo. “Trust Systems” 
“Trust Operations” 


Trust” 


and 
were explained by 


Alfred J. Ahrens, assistant trust officer 
of Second National Bank & Trust Co., 
Saginaw. 


L. W. Gillette of the Shaw- 








Complete Trust and Banking Facilities 


for Individuals and Business 


FIRST NATIONAL BANK 


BALTIMORE, MARYLAND 
BALTIMORE’S LARGEST BANK 


Capital, Surplus and Undivided Profits exceed $22,000,000 


Member Federal Deposit Insurance Corporatien 


Walker Co., Muskegon, discussed  “Fil- 
ing, Indexing and Cabinets” and “Stock 
Forms.” 


Another panel dealt with estate plan- 
ning. 
A A A 
BomaR Heaps NABAC 


® Steve H. Bomar, vice president and 
treasurer, Trust Company of Georgia, 
Atlanta, was elected president of The 
National Association of Bank Auditors 
and Comptrollers at the 32nd Annual 
Convention last month. 


Franklin D. Price, comptroller, First 
National Bank in Dallas, was elected first 
vice president, and Malcolm H. Gibson, 
vice president and cashier, Citizens State 
Bank, Sheboygan, Wis., was elected sec- 
ond vice president. Donald J. MacDonald, 
auditor, Northern Trust Co., Chicago, 
Ill., was elected Treasurer. 
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selenium 


electronic wonder worker 


Deep in this electronic maze is an important 
non-metallic element called selenium, a by-product 
of copper refining. It’s the heart of current recti- 
fiers that change alternating current to the direct 
current so necessary for the operation of radio, 
TV, and electronic test equipment. Selenium recti- 
fiers are in demand because of their dependability, 
low heat loss, small size, and low cost. 


Selenium and its compounds are used for such 
varied applications as photoelectric cells and light- 
sensitive devices; in the glass industry as a decol- 


orizer; as an alloying element in metals; in pig- 
ments, enamels, rubber, pharmaceuticals, and a 
host of other products to which it imparts unique 
properties. 


Selenium is one of the products not always asso- 
ciated with Anaconda, yet in 1955, this Com- 
pany produced more than 10% of the combined 
selenium output of the United States and Canada. 


Other important Anaconda Products, listed below, 
represent the most extensive line of non-ferrous 
metals and metal products available to industry. 

56267A 


Anaconda Aluminum Company 
International Smelting & Refining Company 
Andes Copper Mining Company 


The 
Chile Copper Company 


AN AC O Ni DA Greene Cananea Copper Company 


The American Brass Company 
Anaconda Wire & Cable Company 


PRODUCERS OF: Copper, zinc, lead, aluminum, 
silver, gold, platinum, palladium, cadmium, 
lellurium, uranium oxide, nodulized manganese 
ore and standard ferromanganese, treble- 
superphosphate, arsenic, bismuth, indium. 


MANUFACTURERS OF: Copper and 
aluminum electrical wires and cables: copper, 
brass, bronze and other copper alloys in such forms 
as sheet, plate, tube, pipe, rod, wire, forgings, 
stampings, extrusions, flexible metal 

hose and tubing. 


Company 
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New AIRLINE Routes STIFFEN 
COMPETITION 


A year ago last month, the Civil Aero- 
nautics Board began using a new (for 
recent years) philosophy in deciding 
route applications. Since then, a number 
of decisions have been rendered giving 
important new routes to regional car- 
riers in an effort to relieve the Govern- 
ment of subsidy payments or to 
strengthen the weaker lines competitive- 
ly and financially. 


This period of rapidly increasing 
competition in the airline industry be- 
gan with the New York-Chicago Case 
Decision on September 1, 1955. The 
principal beneficiaries were Capital and 
Northwest Airlines. Capital was given 
non-stop flights between New York and 
Chicago and Detroit and New York; a 
new route between Detroit, Buffalo, Ro- 
chester and New York; turn-around 
service between Pittsburgh and New 
York; and the right to serve Philadel- 
phia as an intermediate point between 
Pittsburgh and New York, thereby pro- 
viding service between Philadelphia and 
the major cities to the west served by 
Capital. Northwest Airlines was granted 
authority to give non-stop service be- 
tween New York and Chicago with re- 
strictions. In a deferred decision in this 
Case last August, Northwest was also 
authorized to supply turn-around service 
between Pittsburgh and Cleveland and 
Detroit. Of lesser importance were new 
routes granted Eastern, Trans World 
Airlines and United. 

Last November 14, the Denver Ser- 
vice Case awarded new valuable routes. 
especially to Continental, Western and 
American. Continental’s system was ex- 
tended to Chicago and Los Angeles. This 
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.,. Trade Winds. . 


. Memos . 


involved an extension of its Denver- 
Kansas segment eastward to Chicago 
and westward to Los Angeles, with cer- 
tain restrictions. Western received a 
very beneficial extension from Denver 
to San Francisco-Oakland via Salt Lake 
City and Reno. American was helped by 
a non-stop service between Chicago and 
San Francisco. 


Then came the Northeast-Southwest 
Service Case decision last November 21, 
with Braniff, Delta and Capital as the 
chief beneficiaries. Braniff got a new 
route from Dallas-Fort Worth to New 
York via Oklahoma City, Tulsa, Mem- 
phis, Nashville, Chattanooga and Wash- 
ington. Also it was given the right to 
compete directly between New York and 
Washington, except that flights between 
New York and Washington must origi- 
nate or terminate south of Washington. 
Delta’s routes were extended from At- 
lanta to New York via Charlotte, Wash- 
ington, Baltimore and Philadelphia plus 
a connecting link between Dallas and 
New Orleans, Capital gained important 
new routes from Washington to New 
York via Baltimore and Philadelphia 
and from New Orleans, Atlanta and 
Washington to the New York area. 
American, Eastern and Trans World 
Airlines received routes of lesser import- 
ance. 


Then, on August 10 last, the CAB gave 
to Northeast the extremely valuable non- 
stop route between Boston and New 
York and Miami and Tampa, with the 
privilege of stopping at Philadelphia, 
Baltimore, Washington and Jackson- 
ville. Delta was authorized to provide 
one-stop service between Tampa and 
Great Lakes cities. National’s system 
was expanded to include Boston, Provi- 
dence, Greensboro, Winston-Salem, and 
Fayetteville, N. C. Capital again was 
benefitted moderately by an award to 
operate between Norfolk and New York, 
with stops in Washington, Baltimore and 
Philadelphia. United and TWA received 
the right to operate between New York 
and Washington. 


There have been other route award 
cases this year of lesser importance, such 
as the Florida-Texas and Erie-Detroit. 
Besides, there is a host of applications 
before. the CAB, of which Western has 
originated at least six. Although Capital 
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has pulled out a number of plums since 
a year ago August, it is seeking such 
routes as Detroit-Miami, Boston-Miami, 
Atlanta-Miami, etc. In general, the 
scheduled airlines have between 5 and 
15 applications pending. Since a year 
ago last summer, the number of carriers 
serving New York-Chicago has increased 
from 3 to 5 and New York-Washington 
from 3 to 9. However, some of these 
lines are so restricted that they cannot 
compete intensively in these markets. At 
the present time, American has 17 flights 
each way between New York and Chi- 
cago, United 14, and Capital 2 (pre- 
sumably will be increased as more Vis- 
counts are delivered). Besides, these lat- 
ter cities are served by TWA and North- 
west with a goodly number of flights. 


It is convincing proof of the surging 
demand for air travel that despite the 
increased competition authorized in the 
past year by the CAB, the carriers, 
which might have been expected to be 
hurt, are showing a very healthy in- 
crease in traffic and gross revenues. For 
instance, American showed a 17% in- 
crease in passenger miles for August 
over a year ago and in September the 
gain was probably about 13%. For the 
first seven months, gross revenues were 
up over 11%. United hung up an 11% 
increase in passenger miles for August, 
and probably about 11% for September, 
while gross revenues for the first seven 
months were up 12%. The load factors 
(percentage of available seats filled) 
for American and United for the first 
seven months were respectively 69.5% 
and 67.0% against 68.1% and 67.5% 
same period last year. United might 
have made a better showing if it had 
not been for the bad accident out West 
in the latter part of June. Seven of the 
twelve scheduled domestic airlines had 
higher load factors in the first seven 
months this year compared with same 
period of 1955. When system load fac- 
tors exceed 65%, the probability is that 
potential passengers are being turned 
away. Even with all the competition on 
the New York-Chicago and Washington- 
Chicago routes, passengers are being 
turned away by certain lines on Friday 
and Sunday afternoons and Monday 
morning. 


Of course, it is true that the full 
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effects of competition from route awards 
of the past year or so are yet to be felt. 
Capital’s new fleet of 75 Viscounts will 
not be completely integrated until next 
Spring. Northeast will not start service 
on its new Florida route until this win- 
ter. Important new additions to other 
fleets will come next year. Besides new 
routes have to be advertised and pro- 
moted before profitable load factors are 
attained. For instance, Braniff started 
service on its new Dallas-Fort Worth- 
New York route last February 15. Yet 
only recently did it begin to make money 
on it. 


Eastern Air Lines and National seem 
likely to suffer most from the new com- 
petition once Northeast, Capital and 
Delta have had sufficient time to culti- 
vate their new routes. It is not too easy 
to win traffic away from strong carriers 
who have advertised their services for 
years and have supplied first class ser- 
vice. Yet it is also true that in any 
region many people hold resentment, for 
one reason or another, against existing 
services, particularly so where they have 
been limited to a choice of one or two 
airlines. However, all airlines in the long 
run will benefit from new competition 
if it is not unleashed unwisely by the 
CAB. Whether or not the practically 


assured traffic growth of the airlines as 
a whole is allowed to seep down into 
increasing per share earnings for the 
individual lines depends in no small 
degree on CAB policies and decisions. 
Its route decisions next year must be 
closely followed. 


The domestic airlines which appear 
likely to show higher per share earn- 
ings this calendar year compared with 
1955 are American, Delta, Eastern, Na- 
tional and United. The worst compara- 
tive showings will be turned in by 
Capital, TWA and Western (affected 
badly by a strike in the first quarter of 
this year). 

Joun H. Lewis 


JOHN H. LEWIS & CO. 


ACCELERATED Equity FINANCING 


The largest offering of stock ever 
made by an American corporation is 
now taking place. American Telephone 
and Telegraph Company is selling $575 
million of common stock to its share 
owners. This financing may be a pre- 
lude to the sale of large amounts of 
common stocks by many leading com- 
panies in the months ahead, subject to 
market conditions. Undoubtedly some of 
these will be offered to present holders 
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through rights and others will be sold 
directly to the investing public. 


That industry needs substantial sums 
of new capital is fully understandable 
because of the ambitious plant and 
equipment programs which call for the 
outlay of more than $35 billion this year 
alone. In addition, the high level of sales 
for most entities requires more working 
capital and the new system of partial 
pay-as-you-go collection of Federal in. 
come taxes has further increased the 
cash needs of American industry. 

Internally generated cash and _ the 
portion of net income not distributed to 
share owners in dividends along with 
the large accumulations of liquid assets 
during the war years provided a con- 
siderable portion of the money spent 
in the last 10 years for improvements 
and expansion but, for many entities, 
there is now need for additional cash 
capital. 

Until recently it was more attractive 
for many companies to seek funds from 
bonds rather than through issuance of 
common stock. Fixed charges are calcu- 
lated before taxes which means a mate- 
rial saving on overall interest costs. 
Against that, many junior equities were 
selling on a relatively low P/E ratio at 
yields substantially in excess of the cost 
of bond money. Thus sale of stock was 
most expensive and appeared to be an 
unnecessary dilution of the junior equity. 
In recent months, the supply of avail- 
able funds has materially decreased and 
interest rates have increased sharply. 


Current and prospective increases in 
sale of common stock are a normal de- 
velopment in the evolution of corpo- 
rate financing. As an aid to this is the 
indication that there are large sums 
available for purchase of junior shares 
by investors, which includes both indi- 
viduals and the institutional types. From 
the standpoint of the outlook for the 
stock market, what is occurring is sig- 
nificant. The important question is what 
effect the sale of these new issues will 
have on the overall prices for outstand- 
ing shares. While the final answer is for 
the future, it is academic that every 
dollar placed in a new issue is one that 
could have been used for the purchase 
of presently outstanding equities. An- 
other indeterminable is that, should 
there be a reaction in share prices and 
this result in deferment of planned 
equity financing, there is always the 
possibility that a chain reaction will 
begin which could include a cutback in 
planned capital expenditures. 


FRANCIS I. DuPONT & CO. 
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More than 240,000 people keep Cities Service, one of 
the world’s largest oil companies, operating at full steam 
... 240,000 people who locate, produce, refine, improve, 
market and invest in the petroleum that constitutes any 
oil company’s lifeblood. 


A winning team? Judge for yourself: Today, Cities 
Service is pushing forward in ever longer strides, with 
hew refining facilities and techniques, new oil discover- 
ies, new pipelines and tankers, new dealers, and new and 
improved petroleum products, unsurpassed in quality. 
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Moreover, the very fact that this surging activity 


exists, serves to assure further expansion 
healthy growth stimulates still more growth. 


os Oe 


And significantly, this growth is more than the sign 
of a healthy company ... it’s living proof of a healthy 
country. For it again demonstrates the rich harvest of 
a system in which government, industry, and all citizens 
share an interest and an obligation toward each other. 


CITIES (@) SERVICE 


Progress through Service 
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Prepared monthly for TRUSTS AND ESTATES by Moody’s Investors Service 
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| 
1953 | 1954 | 1955 | 1956 1953 | 1954 | 1955 | 1956 -~ 1953 l 1954 | 1955 | 1956 
-~End of Month 
1956 1956 1955 1956 1951-55 1946-50 1941-45 1931-40 1919-1930 
Sept. Aug. Sept. Range for Period—— 
1. U.S. Government Yields —........__..... 
3-Year Taxable Treas. 3.43 3.42 2.54 3.51-2.59 2.90-1.43 —1.68-0.90 1.32-1.07 (a) (a) (a) 
5-Year Taxable Treas. 3.40 3.48 2.76 3.52-2.67 2.95-1.75  1.87-1.06 1.70-1.24 (a) (a) (a) 
10-Year Taxable Treas. —_.. 3.25 3.37 2.83 3.39-2.77 3.16-1.95  2.10-1.38 2.10-1.49 (a) (a) (a) 
Bank 2's, 9/15/72-67 _-. 3.17 3.21 2.85 3.22-2.79 3.16-2.21 2.43-1.96 2.48-2.03 (a) (a) (a) 
Victory 2%, 12/15/67 3.15 3.20 2.82 3.20-2.78 3.31-2.43 2.48-2.08 2.50-2.37 (a) (a) (a) 
3%4s, 1983-78 3.24 3.22 2.93 3.26-2.87 (b) (b) (b) (b) (b) 
3s, 1995 ; 3.22 3.20 3.00 3.24-2.96 (c) 
2. Corporate Bond Yields — 
Aaa Rated Long Term ___._....-........... % 3.57 3.51 3.12 3.58-3.07 3.44-2.65 2.91-2.46 2.88-2.59 6.75-2.70 6.38-4.42 
Aa Rated Long Term —— % 3.68 3.58 3.20 3.68-3.15 3.52-2.70 2.98-2.53 3.06-2.66 7.03-2.90 6.84-4.59 
A Rated Long Term % 3.77 3.68 3.30 3.77-3.26 3.69-2.87 3.28-2.67 3.39-2.78 9.23-3.35 7.71-4.91 
Baa Rated Long Term ___....... % 4.14 3.99 3.59 4.14-3.57 3.90-3.15 3.57-2.93 4.47-3.06 12.96-4.42 8.56-5.32 
8. Tax-Exempt Bond Yields 
Aaa Rated Long Term 2.62 2.62 2.2 2.63-2.17 3.18-1.28 1.98-0.90 1.84-0.93 2.81-1.56(b) (d) 
Aa Rated Long Term 2.85 2.81 2.39 2.86-2.37 3.24-1.37 2.21-1.04 2.11-1.21 3.02-1.78 (b) (d) 
Ae sae Tee 3.15 3.11 2.75 3.15-2.72 3.35-1.72 2.64-1.28 2.49-1.49 3.29-2.11(b) (d) 
Baa Rated Long Term _.. 3.60 3.60 3.23 3.61-3.20 3.79-1.98 3.05-1.57 2.91-1.80 3.71-2.60(b) (d) 
4. Preferred Stock Yields -........ 
Industrials—High Dividend Series 
I ND eee det % 4.21 4.18 3.92 4.21-3.90 4.24-3.80 4.09-3.28 4.37-3.55 6.54-3.83 6.79-4.75 
Medium Grade .-..................... % 4.87 4.80 4.50 4.87-4.49 5.28-4.45 6.08-4.14 5.94-4.33 12.73-4.91 8.05-5.61 
Industrials—Low Dividend Series 
TN % 3.98 3.91 3.73 3.98-3.69 4.02-3.45 3.92-3.27 (d) (e) (e) (e) 
Medium Grade — eG 4.52 4.38 4.10 4.52-4.08 4.39-3.80 4.20-3.52 (d) (e) (e) (e) 
Utilities—Low Dividend Series 
I BR 4.29 4.19 3.97 4.29-3.92 4.45-3.77 4.24-3.40(d) (e) (e) (e) 
Medium Grade __$___.......... % 4.63 4.53 4.30 4.63-4.25 4.87-4.17 4.65-3.69 (d) (e) (e) (e) 
5. Common Stocks 
125 Industrials—Prices (g) — ~~ 7 $145.06 $152.72 138.21 158.98-140.11 145.67-64.91 64.46-43.20 49.30-22.69 49.10-10.56 78.06-34.81 (f) 
125 Industrials—Div. (g) = $ 5.86$ 5.85 5.20 5.86-5.72 5.71-4.18  4.44-1.76 1.94-1.52 2.05-0.72 2.53-2.16 (f) 
125 Industrials—Yields — a 4.04 3.83 3.76 4.08-3.68 6.84-3.63  7.29-3.20 7.71-38.56 10.13-2.59 6.21-3.19 (f) 


(a)—U. S. Govt. Bond Yields in this series date from Jan. 5, 1943. 
(b)—U. S. Govt. Bond Yields in this series date from April 15, 1953. 
(c)-—U. S. Govt. Bond Yields in this series date from Feb. 15, 1955. 
(d)—Tax Exempt Yield Averages in this series date from Dec. 1, 1936. 


*Revised 


(e)—Low Dividend Preferred Yield Averages 

Jan. 2, 1946. 
(f)—125 Industrials Averages date from Jan. 1, 1929. 
(g)—Dollars per share. 


in this series date from 
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COMMENT 


Since the July slump due to the steel 
strike, overall industrial activity has 
been well maintained. Unless unexpected 
slackness appears, continuing recovery 
through the fourth quarter should com- 
plete a very satisfactory year, with the 
exception of the laggard residential con- 
struction and motor sectors. Cash 
dividends of publicly-reporting corpora- 
tions for the first eight months rose 15% 
above the 1955 period to $6.4 billion 
and majority sentiment of executives 
seems to augur continuation of the cur- 
rent business pace well into the coming 
year. 


car 


On the motor car front, Detroit pro- 
nouncements favor an excellent 1957 
based on greater horsepower, lower 
lines, improved riding qualities and 
roadability. Whether the 1956 slack-off 
in volume has been long enough to allow 
the motoring public to catch its finan- 
cial breath is a question yet to be an- 
swered. Public reaction is notoriously 
unpredictable and higher price tags and 
stepped-up financing costs may enter 
into the picture significantly. Automo- 
bile paper outstanding at the end of 
July totalled $15.2 billion, and this fig- 
ure has been making a new record each 
month since December, 1954. It rose 
only $131 million in July of this year, 
however, against $477 million a year 
ago. 

In residential construction, the first 
eight months are running about 18% 
below 1955. It should be recalled that 
August saw the latest discount rate boost 
so that the effects of tighter money over 
the balance of the year may result in 
lessened activity. The fetish of easy 
credit for ever more housing, however, 
retains its political potency in the face 
of Administration admonitions on the 
nee for anti-inflationary measures, as 
witnessed by the mid-September Federal 
Housing Administration’s reduction of 
the minimum down payment from 7‘ 
to 5% on homes appraised at not over 
$9.000. While this step in itself will per- 
haps have slight effect upon the situa- 


~~ 
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tion, it simply means that exponents of 
more and more stimulus to housing with 
public funds are only biding their time. 
Threats of economic stagnation and im- 
minent decline are always trotted out by 
this group as the alternative to the out- 
pouring of money but they fail to note 
that what are now looked upon as sub- 
normal construction rates would have 
been quite satisfactory in 
not-too-distant years. For example, the 
eight month 1956 rate mentioned above 
if continued for the balance of this year 
would top totals of 1951, °52 and 753. 


International tensions in the Middle 
East and the uncertainties of a nationai 
election have been added to the normal 
complement of factors which business- 
men must appraise in the conduct of 
their affairs. But the biggest thing, if 
one happens to need it, is the availability 
and cost of borrowing money. With loan 
demand unabated from business and 
public entities, rates have continued to 
rise steadily and lenders have been 
forced to become very choosy in allocat- 
ing funds. The new-issue bond market 


considered 


was unsettled for several months as in- 
stitutional buyers held off in expectation 
of better prices but a more stable base 
now appears in process of formation and 
both underwriters and buyers are show- 
ing increased interest. The latter appar- 
ently believe that attractive yields are 
available here and borrowers are com- 
ing to the conclusion that it is better to 
meet the market than gamble on a pos- 
sible price advantage later. There is a 
heavy schedule of future financing in 
the offing and, adding in the seasonal 
demands of crop and Christmas mer- 
cantile movements, it is difficult to en- 
visage anything in the way of money 
ease for some time ahead. 


It’s always open season on guessing 
possible Federal Reserve Board action 
and some hopefuls have been dreaming 
of a reduction in reserve requirements. 
While the Board will certainly make 
funds available for necessary purposes, 
logic seems to run against a cheaper rate 
or an across-the-board reduction in re- 
serves. The usual complaints of busi- 
ness being stifled pop up, especially in 
the construction field, but the Board will 
undoubtedly continue to try to hold 
credit within proper bounds as related 
to price levels. With fourth quarter plant 
and equipment spending estimated at an 
annual $38 billion clip, easier credit 
looks less logical than further tighten- 
ing. 

How has the stock market reacted to 
these influences? After putting on a rea- 
sonable facsimile of the traditional sum- 
mer upsurge, it began to face realities 
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in August and then continued to give 
ground for the balance of that month 
and September, ushering in October 
with a sharp decline and late tape on 
2.6 million shares. The D-J industrial 
average receded to the 460-470 zone 
looked upon by technicians as a logical 
support area which, if decisively broken, 
would call for retreat to a much lower 
level. 


Sentiment runs to extremes in the 
Street and the nearly unanimous bullish 
outlook which rationalized purchase of 
so-called “growth” stocks at earnings 
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CONSOLIDATED 
NATURAL GAS 
COMPANY 


30 Rockefeller Plaza 
New York 20, N. Y. 


DIVIDEND No. 35 


Tux BOARD OF DIRECTORS 
has this day declared a regu- 
lar quarterly cash dividend of 
Forty-Two and One-Half Cents 
(4214¢) per share on the capi- 
tal stock of the Company, pay- 
able on November 15, 1956 to 
stockholders of record at the 
close of business October 15, 
1956. 

R. E. PALMER, Secretary 


September 20, 1956 
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PACIFIC GAS and ELECTRIC Co. 


DIVIDEND NOTICE 
Common Stock Dividend No. 163 


The Board of Directors on September 
12, 1956, declared a cash dividend for 
the third quarter of the year of 60 
cents per pm upon the Company's 
common capital stock. This dividend 
will be paid by check on October 15, 
1956, to common stockholders of record 
at the close of business on September 
28, 1956. 


K. C. Curistensen, Treasurer 


San Francisco, California 








REGULAR 
QUARTERLY © 
DIVIDEND 


The Board of Directors has 
declared this day 
COMMON STOCK DIVIDEND NO. 89 
This is a regular quarterly 
dividend of 

PER 


25¢ SHARE 


payable on November 15, 1956, 
to holders of record at close 
of business October 20, 1956. 


H. Edwin Olson 
Vice-President and Secretary 


October 3, 1956 


7 THE COLUMBIA 
GAS SYSTEM, INC. 
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multiples as high as 35 can be reversed 
to make them worth only ten times 
earnings when gray days come. Most 
stocks in the prime category are selling 
around the year’s lows and buyers are 
beginning to think more critically of re- 
turn on capital rather than fancy futures. 
Some fortunate enough to be sitting on 
thickly cushioned profits have heeded 
advice to build up cash positions against 
new opportunities and outright bearish- 
ness has swelled. The greater-than-ex- 
pected early strength of the Democratic 
campaign may be a factor, with an as- 
sist from Mr. Nasser, plus the increasing 
fear of possible squeeze on corporation 
profit margins but, whatever the reasons, 
a lot of the zing has gone out of the 
market. 


It is well to bear in mind in this mat- 
ter of bearishness that unfavorable com- 
parisons of stock and bond yields are, 
according to some observers, not in 
themselves infallible danger signals, 
even though they may influence the 
flow of funds from institutional sources 
into one or another investment bucket. 
Also, while astute professional money 
managers are not interested in bolster- 
ing stock prices, it is unlikely that they 
will press liquidation on unsettled mar- 
kets. Today’s markets tend to be thin 
due to restricted speculative participa- 
tion and a comparatively small volume 
of liquidation can bring price adjust- 
ments of substantial proportions. The 
main consideration is whether the mar- 
ket is predicting a lower level of busi- 
ness and profits against the backdrop of 
prevailingly optimistic public utterances. 
When market psychology senses a de- 
cline, it marks down drastically the P/E 
ratio as sharply as it inflates it on the 
upside. 


It is futile to argue whether the mar- 
ket was or is too high; it is telling its 
story of dissatisfaction with prevalent 
forces. It has been running an uphill 
course for years and is entitled to a rest 





and as much correction as necessary. 
Unless the entire concept of an expand- 
ing economy in this country is false, the 
long range profit possibilities in partici- 
pation in ownership of our well-managed 
businesses appear undiminished. 


GrRowTH 1S WHERE You Finp It 


The magic word “growth” has prob- 
ably inspired more verbiage than any 
other single investment concept over re- 
cent years. Just what it is and how one 
goes about selecting the objects of its 
favor continue matters of discussion 
among investment analysts. Another con- 
tribution to definition of this intriguing 
area has appeared in a study in the 
Harvard Business Review* which at- 
tempts to show that growth companies 
comprise a very select corporate roster. 
Growth stocks, however, in the common- 
ly used sense, is held to be a meaning- 
less term applied to stocks which rose 
in value but not necessarily because they 
were stocks of growth companies. 


A true growth company is defined as 
one able to create its own markets with 
unique products at above-average profit 
margins and which can postpone, or 
even eliminate, price competition while 
continuously developing new products 
and markets, which tends to insulate it 
against fluctuating economic trends. Its 
dynamic growth is therefore from with- 
in rather than stemming solely from ex- 
panded demand resulting from popula- 
tion growth, such as foods or apparel. 
Many, but by no means all, of the chem- 
ical, electrical equipment and electronic 
companies belong in the true 
category but, in many cases, it 
tended that investors confuse glamor 
with growth, sometimes at the cost of 
performance inferior to such a cross 
section of the stock list as the lowly 
D-J 30 stock industrial average. In short, 
stocks popularly included in this select 


growth 
is con- 


*Growth Companies vs. Growth Stocks, Peter L. 
Bernstein, July-August, pp. 87-98. 
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MATCH COMPANY 
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The Board of Directors of The Diamond Match Company 
on September 27, 1956, declared a regular quarterly dividend 
of 45c per share on the Common Stock. At the same meeting the 
Board also declared a quarterly dividend of 37'¥c per 
share on the $1.50 Cumulative Preferred Stock. 
Both dividends are payable November 1, 
1956 to stockholders of record : 
October 9, 1956. 
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MATCHES - PULP PRODUCTS - LUMBER - BUILDING SUPPLIES - WOODENWARE 
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ing power and yet causes no distortion when Bank Strocks IN Favor has just become the fourteenth institu- 
the reverse occurs. ; . i f the New York Com- 
the ; : While the stock market was making a ag “8 pron tas ib of 
- The —_ of sales and ey “a rather heavy weather of it in the latter 4). pank’s board and the Trustees’ Com- 
ves true growth company is alleged to : , , 
aa : d 8 tall rs : fro y part of September, leading bank stocks ittee of the foundation. Ralph S. Still- 
~ * <parensh. Prgpgyagines “ gets found eager takers at rising prices on man became a member of the committee 
Kiel other companies, as a result of which prospects of better earnings from full and E. Tinsley Ray was named as his 
ng" the ee eer faster than the mar- Joan portfolios and some indications of alternate. They are respectively the 
ose kets where its products are sold although — j.ccened pressure on sagging Govern- ank’s president and vice president in 
ley it does not necessarily grow faster ee st feet holdings. There is nothing — i the ae Meee, See 
, : s i 
the ge vate! ager og a to new in the regard which stocks of well- petites pMetrde eter g Pye ‘pitaiie 
ualitative tests, In which area the au- . . , 
as a rae iene apeig tr managed banks inspire among conserva- which were $26,837,388 at the end of 1955. 
‘ith relia “em 3 ery on a oe gment tive investors, individual or institutional, 
ofit me preg ro will demonstrate but in periods of modest money rates 
or a ether the candidate can qualify in the rising level of operating costs tends “ eat 
iile these respects: to dampen widespread interest as com- hed i 
icts (1) Earnings need not rise each pared with free-wheeling industrials able Ak YE 
> it year but in mone Sham they decrense 4, adjust profit margins, at least to a y= 
ie and in at least as many as the average d ' i ts , aN 
a company’s earnings increase. oe, © peeree Com. a I 
th. : : 
es (2) The same should be true, in With many glamor stocks selling at "8; 
‘i — Pag wi Pctageer sc eae indicated yields below well-rated fixed . 
wr" pays out better than a fixed-income come securities, the bank sector is Southern California 
nies holding or a less dynamic stock ? coming into favor once more as a pos- Edison Company 
ie (3) Return on net worth should be sibly overlooked investment and specula- 
a maintained and, with an abnormally tive medium. 1955 was generally a fair- DIVIDENDS 
ee low dividend, return on net worth ly good earnings year for the leading The Board of Directors has 
~~ - Ppeisie Hyg gees - pa banks and some commentators are esti- authorized the payment of the 
nor | as the old capital. This ratio is mos ; e cal following quareerty dividends: 
of | significant of management ability. mating that 1956 results will top it by wha . 
wm | (4) Increased earnings and/or net much as 20%, so hopes are rising for COMMON STOCK 
a I worth should mirror increasing physi- Some special year-end declarations or po perenne al 
' i cal output rather than greater dollar increases in regular dividend rates ‘ 
on, ; volume due to rising price levels. which would support whatever overali PREFERENCE STOCK, 
lect § : ; ' 4.48% CONVERTIBLE SERIES 
In view of the superior rewards which advance may be seen by the year-end. Dividend No. 38 
rL. —_— 28 cents per share; 
_~ PREFERENCE STOCK, 
4.56% CONVERTIBLE SERIES 
Dividend No. 34 
28/2 cents per share. 
' The above dividends are pay- 
E able October 31, 1956, to stock- 
holders of record October 5. 
Checks wili be mailed from 
The Board of Directors has declared a , . 
DIVIDEND quarterly dividend of 6214c per share on ™ ig wed b, office in Los 
the capital stock of the Company payable ngeles, October 31, 
October 15, 1956 to stockholders of record 
at the close of business September 28, 1956. P. C, HALE, Treasurer 
The Transfer Books will not be closed. 
September 10, 1956 
J. KENTON EISENBREY 
Secretary 
September 11, 1956 
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ORROSION, HEALTH AND SAFETY, 
C shielding, high temperature mate- 
rials, radiation damage, and politics and 
government regulations are among the 
problems confronting managers and en- 
gineers in the nuclear power business, 
but financing doesn’t appear to be one 
of the barriers that will deter develop- 
ment of the atom’s industrial potential. 


Representatives of two world-wide in- 
stitutions interested in the investment 
side of the atom have reassuring words, 
realistic but optimistic, on the future 
availability of capital for the dollar-de- 
vouring nuclear power development ef- 
fort. Recent spokesmen on the subject 
include Eugene Black, President of the 
Iniernational Bank for Reconstruction 
and Development, and Paul F. Genachte. 
Director of the Atomic Energy Division 
of Chase Manhattan Bank. In his open- 
ing remarks at an atomic energy panel 


discussion for a meeting of the Board 
of Governors of the World Bank in 
Washington, Mr. Black said: 


“The Bank is not interested in 
atomic power as an academic exer- 
cise. We are not an academic nor a 
research institution. We are an inter- 
national development bank whose 
activities are directed toward aiding 
our member companies to develop 
their economic strength through the 
establishment of well based policies 
and practices so that they may make 
the best use of their investment in 
other resources. 


“Experience in modern technology 
teaches us that what is today but a 
gleam in the eye of a scientist or en- 
gineer is tomorrow's investment.” 


Mr. Genachte told a meeting of ihe 
Atomic Industrial Forum in Chicago 
that atomic energy development would 
increase the continuing need for capital 
investment in an expanding American 
economy, with an additional require- 
ment arising from the export business. 
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NUCLEAR ENERGY REPORT 


Developments of Investment and Commercial Interest 


ADEQUATE FINANCING AVAILABLE 


EDWARD R. TRAPNELL 


Associated with Bozell & Jacobs, Inc. 


“We all know that money condi- 
tions are tight at this time,” said Mr. 
Genachte. “In spite of this, | am sure 
that sufficient confidence has been 
generated in the future of the atom 
that it will certainly not be a lack 
of availability of capital that will 
hold up the future development of 
the tremendous industrial potential of 
the atom.” 


The panel assembled in Washington 
for the meeting of the Board of Govern- 
ors included Chairman Lewis L. Strauss 
of the U. S. Atomic Energy Commission ; 
Sir Edwin Plowden, Chairman of the 
United Kingdom Atomic Energy Au- 
thority; Sir John Cockroft, Director of 
the Atomic Energy Research Establish- 
ment at Harwell, England, and Dr. W. 
Kenneth Davis, Director of Reactor De- 
velopment for the USAEC. 


Mr. Strauss, himself an experienced 
investment banker, predicted on the 
basis of worldwide progress in nuclear 
energy development “a sound market 
for nuclear power installations within 
the near future,” adding that he would 
emphasize the word “sound” and _ that 
a “major role is indicated for the 


(World) Bank.” 


Corvin Allardice, Atomic Energy Ad- 
viser on the staff of the World Bank 
who served as moderator for the panel, 
said in his summary that since nuclear 
stations “will require, at least for the 
next few years, higher investment per 
kilowatt than conventional thermal sta- 
tions, their economics depends heavily 
on having reasonably low financial 
charges, and operation at high load 
factors.” 

Actual nuclear fuel costs are relatively 
so much lower than for conventional 
fuels that this tends to lower operating 
costs. 

On the basis of the panel discussion 


and previous studies made by the Bank. 
Mr. Allardice outlined the following 





conditions “under which a large nu- 
clear reactor of today might have good 
prospects for producing electricity at 
costs. competitive with that-of electricity 
produced from fossil fuels” : 

1. A system large enough to permit 
operation of a 100,000-kilowatt plant 
to operate as base load, which would 
be; 

2. Located in a country with high 
fuel costs, poor hydroelectric poten- 


tial, and sufficient “low cost money,” 
and with; 


3. Adequate technical resources of 
its own or intergovernmental arrange- 
ments to obtain them. 


4, Also the system must be able to 
absorb extra costs if the nuclear plant 
doesn’t perform as expected, and 


5. Not depend upon the nuclear 
plant for a considerable proportion of 
the total system generating capacity. 
Mr. Genachte said the banks could 

play an important part in providing the 
short-term credit which the export busi- 
ness would require. Quite coincidentally, 
he gave support to the type of studies 
made under Mr. Allardice’s direction at 
the World Bank when he said: “This 


area of international finance, incident- 
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GAMMA EXPERIMENTAL FACILITY 


Artist sketch of first nuclear reactor for 

private industrial research designed by 

North American Aviation for Armour Re 

search Foundation. The 50,000 watt “solu- 

tion-type” reactor has inherently safe operat- 
ing characteristics. 
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ally, is one where we have only scratched 
the surface. More needs to be done—new 
organizations, new lending techniques, 
if American industry is to be in a posi- 
tion of contributing increased assistance 
to growth throughout the free world.” 


Chase Manhattan and the World Bank 
have both started gearing themselves for 
the day when bank credits for atomic 
energy activities will be a normal part 
of a bank’s business, as evidenced by 
the presence in the staffs of these lend- 
ing institutions of two such specialists. 


Economic Prospects of Nuclear 
Powered Merchant Ships 


Studies being carried out by the 
Atomic Energy Commission and the 
Maritime Administration are confirm- 
ing early predictions that nuclear fueled 
power plants offered great economic 
promise for merchant ships. 


Louis H. Roddis, Deputy Director of 
the AEC Division of Reactor Develop- 
ment, told the Atomic Industrial Forum 
in Chicago last month that the merchant 
ship was one of the “more economically 
promising” applications of nuclear 
power and that eventually, with “simpli- 
fication and mass production of stand- 
ard components,” shipboard nuclear 


power plants should be in the cost range 
of conventional power. 


Among the economic advantages he 
cited were: space saving, longer runs at 
higher speeds, avoidance of refueling 
time, and more flexibility in routing. 
The first test ship, authorized by Con- 
gress this year, will be either a tanker 
or a dry-bulk cargo ship. Both would 
meet the preferred criteria of operation 
on long runs, quick turn-around, dense 
cargo in unlimited supply, large dead- 
weight capacity, and relatively high 
power. 

The decision as to whether the ship 
should be a tanker or a dry bulk cargo 
carrier has see-sawed as the study goes 
on. It may be influenced by the Suez 
crisis, since Mr. Roddis reported one 
large shipper estimated that a super 
tanker of 65,000 tons capacity, which 
couldn’t use the canal, could compete 
with smaller tankers using the Suez. 


British Start Using Nuclear 
Kilowatts 


All of the conditions established by 
Mr. Allardice are apparently met in 
England, where the first nuclear reactor 
producing electricity for general use will 
go into operation on October 17, with 





Experimental research in the basic sciences 
is the sole function of this Chas. Pfizer & 
Co., Inc., institute in Maywood, N. J. Here 
Pfizer scientists recently tagged the wonder 
drug Terramycin with a radioactive atom for 
the first time, and are now using the radio- 
active drug to find out how the antibiotic 
works in the body. 





a gala switch-throwing ceremony in 
which Queen Elizabeth will star. 


Britain makes no bones about her 
need for kilowatts and decided nearly 
four years ago to pick one type of nu- 
clear reactor to push through to full 
scale operation. The choice, a type once 
at the top of the U. S. list then dropped 
but recently revived, is a gas-cooled 
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system which the British expect to carry 
through several additional stages of de- 
velopment in their 12-year program. 


This reactor, located at Calder Hall, 
will produce plutonium as well as power, 
and the credits taken for the plutonium 
will give the station an overall genera- 
ting cost of seven mills per kilowatt-hour. 
According to Sir Edwin, this figure is 
based on a capital charge in the range 
of eight or nine per cent. 


The Calder Hall ceremonies _ will 
doubtless be thoroughly covered by the 
U. S. press, giving rise to renewed dis- 
cussion of the relative position of the 
United States atomic power develop- 
ment program in the world race. The 
continuing discussion may shed addi- 
tional light on the fact that the U. S. 
program is aimed at establishing the 
maximum—and earliest—capability in 
American industry to build nuclear 
power plants, while the British program 
is aimed primarily at producing kilo- 
watts for a fuel-short nation. 


Eleven Firms Offer to Build 
Food Irradiation Reactor 


The preservation of certain types of 
food through irradiation has shown 
great promise, particularly to the mili- 
tary, in the laboratory testing already 
done. From a logistics point of view, 
savings in refrigeration alone justifies 
the effort of the AEC and the Army 


Quartermaster Corps. 


The Army will establish an “Ionizing 
Radiation Center” at one of the major 
QM stations in the country—not yet 
selected—for the operation of a Food 
Irradiation Reactor (FIR). Preliminary 
design concepts were developed by the 
Internuclear Company of Clayton, Mo., 
and AEC invited proposals for the de- 
tailed design, engineering and construc- 
tion of the reactor. The firms making 
proposals were: 


ACF" Industries, Inc.; AMF Atomics, 
Inc.; Atomics International (Div. of 
North American Aviation); Bell Air- 
craft Corp.; Blaw-Knox Co.; Burns & 
Roe, Inc.; Ebasco Engineering Co.; H. 
K. Ferguson Co.; Goodyear; Kaiser 
Engineers, and Rust Engineering Co. 


City Gets Nuclear Power Plant 


Negotiations under way between AEC 
and the municipal electric system of 
Piqua, Ohio, are aimed at a contract 
for building of a 12,500-kilowatt power 
plant based on development work by 
Atomics International Division of North 
American Aviation. 





Under the plan, AEC would build and 
own the reactor portion of the plant, 
estimated to cost about $4,000,000, and 
finance some $3.6 million dollars’ worth 
of research and development work. The 
City of Piqua would provide land and 
power generating equipment at a cost 
of just under $4 million and would buy 
steam from AEC to generate power. 


The Piqua project is the fourth small 
power plant project launched by the 
Commission under its second invitation 
for joint proposals with private utility 
and public power agencies. It is of par- 
ticular technical interest because it will 
have an organic moderator and coolant. 
(The moderator is the material used in 
a reactor to reduce the speed of the 
neutrons in order to increase the proba- 
bility of fission and simplify control). 
Graphite, heavy water and beryllium are 
most commonly used. A hydrocarbon 
known as terphenyl, in fluid form, will 
be used at Piqua both as moderator and 
to remove the heat from the reactor core. 
The system is believed to have promise 
for the export market. 


Nuclear Developments in Industry 


The following are additions to the com. 
panies cited in the July and August is- 
sues as commenting on nuclear energy 
developments in their annual reports. 


AMERICAN MACHINE & FOUNDRY 


AMF Atomics (Canada) Limited (sub. 
sidiary) has been awarded the first long- 
term contract given to private industry 
in Canada to fabricate fuel elements for 
Atomic Energy of Canada Limited, Can- 
ada’s equivalent of the Atomic Energy 
Commission .. . expect operation at full 
capacity early in 1957, first unit of an 
extensive nuclear engineering and manu- 
facturing facility to be located at Port 
Hope by AMF Atomics (Canada). In 
time, we hope to develop in this nuclear 
laboratory, and supply from this plant, 
equipment for nearly every phase of 
Canada’s peaceful atomic energy pro- 
gram. The plant will also have a nuclear 
laboratory to conduct engineering and 
research . . . provide engineering ser- 
vices to outside organizations. 


BECKMAN INSTRUMENTS, INC. 


. . - Instrumentation started the Com- 
pany and remains a primary element of 
its success. ... The Automatic Nuclear 
Sample Counter, an integrated radiation 
detector designed for personal safety and 
atomic energy research. 

RAYTHEON MANUFACTURING CO. 

The Research Division’s Nuclear Power 
Group is investigating the application of 
existing Raytheon products and the op- 
portunities for new ones in the nuclear 
energy field. The group is also engaged 
in the design study of a very promising 
new type of small power reactor. 
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HAPPENING AT GOODYEAR=—No. 5 OF A SERIES 


Once, the idea of moving a mountain was utterly 
fantastic. But today, with the help of giant Goodyear 


tires, everything from mountains of earth to moun- 


tains of sugar cane, rolls on rubber. 


“Hawaiian Mountains,’ 


> as these mammoth haulers 


of sugar cane are named, are but one example of 
special-duty vehicles for which Goodyear builds 
giant-sized tires. Across the United States, earth- 
movers literally push mountains aside to build new 


roads vitally needed for vehicles of every description. 
To keep these wheels moving, Goodyear makes over 


2000 types and sizes of tires. 


Today. Goodyear’s tire sales account for about 60 


per cent of its volume. The other 40 per cent repre- 


sents a natural diversification within the fields of 
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rubber, chemicals and transportation, providing an 
increasing measure of stability. 


Besides tires, Goodyear’s major divisions include 
industrial rubber goods—aircraft and aviation prod- 
ucts—foam products, films and flooring—chemicals 
—shoe products—metal products—atomic and mu- 
nitions plant operations for the government—and 
extensive foreign manufacturing and sales outlets. 
Each is pledged to increased productivity to meet the 
needs of ever-expanding markets. 


TODAY... AND TOMORROW 


GOODFSYEAR 


THE GREATEST NAME IN RUBBER 
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The programs of the local Security Ana- 
lysts groups were resumed on a full scale 
in September after complete or partial cur- 
tailment in July and August. Management 
spokesmen emphasize dividend increases. 
There are some indications of lower earn- 
ings for the near term. Expansion plans are 
not so generally underscored. 


Outright pessimism is not to be expected 
but optimism is less general and more re- 
strained. 





CELANESE CORPORATION OF 
AMERICA 


HAROLD BLANCKE, president 


Company’s $100 million capital ex- 
pansion program during the next 5 
years is expected to raise sales to $300 
million in 1960 of which $125 million 
will be attributable to this additional in- 
vestment. Expansion capital will be in- 
vested primarily in the chemical and 
plastics divisions. 


Activities in the Textile division, 
which currently contributes the largest 
part of the celanese sales dollar, will be 
concerned chiefly with market develop- 
ment to bring present facilities up to 
capacity operations. 

Before New York Society, Sept. 10. 


DRESSER INDUSTRIES, INC. 


R. E. REIMeEr, vice president 


Earnings of $7.85 a share are ex- 
pected for 1956 representing an increase 
of more than 50% over the $5.04 re- 
ported in 1955. Sales will total $225 
million up 36%. Unfilled orders stood 
at $73 million, double the total of the 
preceding year. 

Subject to shareholder approval com- 
pany plans a 2 for 1 split and regular 
dividends of $1.80 on the new stock. 
Present annual dividends are $3 a share 
and new rate will represent a 20% in- 
crease. 


Increased drilling by the oil and gas 
industry has expanded the market for 
Dresser’s major products. 

Before Los Angeles Society, Oct. 1. 
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MANAGEMENT SPEAKS... 


Abstracts and quotations from recent talks by the top 
management of companies whose securities are of interest 
for trust fund and other institutional investors. 


O. ROGERS FLYNN, Jr. 


Contributing Editor 


EMERSON ELECTRIC 
MANUFACTURING COMPANY 


W. R. Persons, president 
For the fiscal year ended Sept. 30, 


company has earned between $4.00 and 
$4.50 a common share compared with 
$2.23 a share last year. Giving effect to 
the 25% stock dividend declared in 
September per share earnings will equal 


$3.40 for 1956. 


Continuing increases in profits are 
forecast for several years to come. Fis- 
cal 1957 is expected to produce sales 
of $70 million compared with $56 mil- 
lion in the year just ended, and $40 
million in fiscal 1954. 


Before New York Society, Oct. 4. 


GENERAL PUBLIC UTILITIES 
CORPORATION 


A. F. TEGEN, president 


By 1970 operating revenues of $475 
million and net income of $66 million 
are projected compared with $154 mil- 
lion and $22 million in 1955. 


The seventh dividend increase in 
eight years was predicted for the Octo- 
ber meeting to consolidate the special 
20 cent dividend into the regular pay- 
ment of $1.60. 


Additional common stock will be of- 
fered to shareholders in a 1 to 15 ratio 
during 1957 to provide additional equity 
for contemplated subsidiary debt financ- 
ing of $41 million. 

Earnings of $2.90 to $2.95 are esti- 
mated for the year compared with $2.71 
reported in 1955. 

Before New York Society, Sept. 12. 


GENERAL TELEPHONE CORP. 


Donatp C. Power, president 


A dividend increase from the present 
$1.60 rate is contemplated. Earnings for 
1956 will exceed $3.00 a share compared 
with $2.63 reported for 1955. New con- 
struction totalling $170 million in 1957 
will require about $110 million of new 








financing consisting of first mortgage 
8 8 Bag 
bonds and preferred of operating com- 
panies as well as securities of General. 


Before New York Society, Oct. 3. 
HERCULES POWDER COMPANY 


ALBERT E, Foster, president and chair- 
man; E. B. Morrow, vice president 


Company has progressively evolved 
from a manufacturer of explosives into 
a highly diversified chemical enterprise. 
Substantial additions to product lines 
and to productive capacity have been 
made in the past twelve months, as part 
of a long term program of forward 
planning. 


Normal construction expenditures for 
obsolescence and expansion of capacity 
are estimated at $22 million annually 
compared with $30 million budgeted for 
1956. 


Fixed assets carried on the books at 
$164 million have an estimated replace- 
ment cost of $275. Completion of all 
of the projects in prospect wili result 
in a division of the company’s produc- 
tion investment: cellulose and deriva- 
tives 37%; petro-chemicals 27%: 
and terpines 23%; explosives 13%. 


resins 


There are no plans for additional fi- 
nancing as increased depreciation re- 
serves and higher earnings are expected 
to balance capital expenditures by 195/. 

With estimated earnings for the cur- 
rent year of $2.05 to $2.15 no increase 
in dividend over 1955 payments seems 
likely. 

Before New York Society, Sept. 20. 


MARINE MIDLAND CORPORATION 


BALDWIN MAULL, president 

Compliance with the Bank Holding 
Company Act of 1956 which was en- 
acted on May 9 will require no changes 
in Corporation policy. Activities are 
confined to commercial bank operation 
within New York State. 


Marine Midland is the second largest 
bank holding company in the U. S. with 
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aggregate resources which places it 12th 


/ among the nation’s banking institutions 


and 23rd among financial institutions. 
Its 13 constituent banks serve 75 com- 
munities and hold about 18% of New 
York State’s commercial banking de- 
posits outside of New York City. 

Net operating income shows an in- 
crease of about 14% for the first 6 
months of 1926. The annual dividend 
rate was increased from 80 cents to 90 
cents. 


Marine Midland common sells at a 
lower ratio in relation to its operating 
earnings than do most individual banks 
of equivalent size. 


Before New York Society, Sept. 19. 
NATIONAL SUPPLY COMPANY 


ArTHUR W. McKINNEY, president 


In the past ten years this 62 year old 
company has recaptured financial re- 
pute: dividend arrearages on its pre- 
ferred stocks were cleared in 1947 and 
cash dividends resumed on its common 
after a gap of 16 years; working capi- 
tal increased from $44 million to $80 
million; book value of common stock 
rose from $16.76 to $62.02; preferred 
stock has been reduced by conversion 
and retirement to less than $4 million 
outstanding. Company effected these fi- 
nancial improvements solely from earn- 
ings. Earlier refinancing of preferred 
was accomplished by long term debt. 

The company’s growth and financial 
pattern follows closely that of its main 
customers in the oil industry. It is ex- 
pected that future normal growth can 
be financed from earnings although the 
company’s financial position should give 
them ready access to capital markets. 

For the first six months of 1956 sales 
were up 21% and earnings rose 82%. 
In spite of the steel strike 1956 sales are 
expected to exceed 1955 substantially. 

Before New York Society, Sept. 25. 
SPRAGUE ELECTRIC CO. 


JuLian K. SPRAGUE, president 

Lower profit margins attributable to 
heavier expenditures for development ex- 
penses will bring 1956 earnings below 
the $2.42 a share earned in 1955. Sales 
for the year may top the $44.3 million 
of 1955 by as much as 5%. 

Earnings for the first 6 months totalled 
83 cents down from $1.19 for the cor- 
responding period of last year. 


Lower earnings than in 1955 are also 


forecast for the last half of 1956. 


To St. Louis Society of Financial 
Analysts. 


OcroBer 1956 


PHILLIPS PETROLEUM COMPANY 


K. Apams, chairman; PAuL ENDACOTT, 
president, STANLEY LEARNED, chair- 
man of the executive committee; W. 
W. KELLER, executive vice president 


From 1952 through 1956 capital ex- 
penditures will total $918 million: less 
than one third representing external fi- 
nancing; one-half from reserves set aside 
for replacements; and about one-fifth 
from reinvested net profits. 


In the ten year period ended in 1955 
Phillips increased its assets 262% to 
$1,340 million, a substantially greater 
increase than any of the nine other bil- 


lion dollar oil companies. Gross and net 
income increased fourfold in the same 
period. Gross sales of $1 billion are ex- 
pected in 1956. 

Company has invested more than half 
of its assets and annual capital expendi- 
tures in projects related to raw mate- 
rials. Off-shore holdings have been built 
up to 172,000 acres. 


The Strategic Minerals Section of the 
Company has discovered more than 114 
million tons of high grade uranium ore 
in the Ambrosia Lake area of New 
Mexico. 


Before special meeting of New York 
Society of Security Analysts, Sept. 24. 
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Indices are based on fund operation during the period covered and are 
not a representation of future results. They should be considered in the 
light of the individual companies’ investment policies and objectives 
and the characteristics and qualities of the investments of these companies. 





HENRY ANSBACHER LONG INDEX of MUTUAL FUNDS 





No responsibility is assumed in so far as compliance with the Statement 
of Policy is concerned for the employment in whole or in part of the 
index by issuers, underwriters or dealers. Principal indices for September 
30, 1955 appear in the October 1955 issue and current income returns 
based on September 28, 1956 offering prices are available on request. 
These will soon be added to a revised short form index. 






























































































































































































































































Reference should be made to the introduc- I ot 7 16¢ L aie ale 9% 19 sy - 
tory article in July 1949 issue, outlining pur- 12/3 as mo. Viv. /o : -Yr. Avg. 
poses of iets and considerations in 12/31/35 4 “4 oe 9/28/56 Net — a Net “le 
se ecting stock _and cost-of- iving averages, on, Principal Invest. Cap. Distr. Bi d i 
periods and in interpretation of data. Principal — High Principal wa Distri. eter )} Income % 
BALANCED FUNDS 
American Business Shares —_ 65.9 177.1 170.7 3.34 5.18 108.4 3.43 
Axe-Houghton Fund “A” eae 714 275.8 263.4 2.78 5.12 191.5 2.76 
Axe-Houghton Fund “B” soon 88.1 316.4 300.4 2.77 4.48 232.7 3.39 
Boston Fund 103.1 60.2 250.1 232.6 2.63 3.12 187.2 3.07 
Commonwealth Investment 106.3 73.5 306.9 +286.2 3.04 2.84 4235.7 3.50 
Dreyfus Fund**** (c) ise — 303.9 283.6 2.14 7.49 237.5 2.82 @ 
Eaton & Howard Balanced 114.5 "3.6 274.7 4255.3 2.85 2.18 +223.6 3.31 
Fully Administered Fund (Group Securities) — on 69.4 192.0 180.0 3.48 10.64 134.0 3.25 
General Investors Trust 110.0 65.2 189.7 4181.1 3.37 3.61 +140.5 3.91 
Investors Mutual oe 73.5 217.2 207.1 3.50 1.52 173.4 3.77 @ 
Johnston Mutual Fund one — 280.7 261.8 3.17 3.87 $232.9 3.57 @ 
Nation-Wide Securities** 102.6 59.6 185.7 7172.0 3.36 3.50 7182.5 3.77 
George Putnam Fund _ 69.2 219.4 205.7 2.86 3.80 168.0 3.33 
Scudder Stevens & Clark 97.4 80.9 216.5 +204.3 3.00 4.05 +169.5 3.18 
Wellington Fund 105.2 75.0 230.3 4216.5 3.11 2.98 4167.6 3.34 
Whitehall Fund a — 278.3 +261.9 3.34 5.27 217.8 3.66 @ 
Wisconsin Fund, Inc.*** — 65.1 314.2 298.3 3.34 7.36 205.8 3.28 
AVERAGE: BALANCED FUNDS _..- Ci «1055.66 70.8 244.7 230.2 3.05 4.35 174.2 3.38 
STOCK FUNDS 
Affiliated Fund*** ove 50.2 255.8 4244.1 3.51 4.78 $150.5 3.95 
Broad Street Investing Corp. 109.9 60.1 330.6 $307.7 3.60 3.05 4252.4 4.19 
Bullock Fund 109.8 61.0 824.3 +306.4 2.58 3.23 +-950.0 3.69 
Delaware Fund ‘nae 76.1 224.2 $214.3 3.05 5.09 +120.8 3.48 
Diversified Investment Fund, Inc.*** (c) —_ — — 226.8 215.7 3.97 4.35 184.9 4.56 e 
Dividend Shares 109.0 62.1 264.9 247.3 a 2.84 200.7 3.65 
Eaton & Howard Stock 107.1 62.7 396.0 7365.3 2.35 3.23 ¥312.9 3.02 
Fidelity Fund — — 381.1 7356.0 3.49 2.31 +308.3 4.06 e 
Fundamental Investors 105.2 64.8 432.4 395.8 2.78 Sot 334.8 3.75 
Incorporated Investors 103.6 63.9 439.9 395.4 2.51 5.36 3921.2 3.30 
Institutional Foundation Fund _...-_~>>>>>SEE seam — 256.3 244.7 3.57 3.70 183.0 3.36 @ 
Investment Co. of America — 50.8 331.3 310.7 2.45 5.46 +220.1 3.13 
Knickerbocker Fund — 69.0 146.8 141.2 3.99 6.84 83.6 2.90 
Loomis-Sayles Mutual Fund (c) —-_-_-__ 72.4 74.2 245.4 236.1 2.73 5.56 155.4 2.89 
Massachusetts Investors Trust 110.7 50.7 356.8 +321.4 3.39 2.28 +296.7 3.99 
Mass. Investors Growth Stk. Fund —.-_-»_»=S SEE 114.2 57.4 384.8 346.6 1.88 5.19 283.2 2.39 
Mutual Investment Fund (c) 129.7 56.1 220.4 208.9 2.81 3.26 164.8 2.74 
National Investors — 60.7 422.8 384.8 2.28 5.14 300.3 2.91 
National Securities — Income*** (c) _._. — 66.0 147.7 139.4 4.47 3.03 114.2 5.19 e 
New England Fund (c) 117.4 61.4 205.5 197.6 3.64 7.28 145.1 3.78 
Selected American Shares 123.8 60.9 274.7 +256.8 2.97 5.83 7190.8 3.69 
Sovereign Investors = 62.5 211.3 +195.6 3.80 1.58 +164.7 4.50 
State Street Investment Corp. 92.8 60.7 319.0 7304.9 12.40 7.91 4199.5 2.71 
Wall Street Investing Corp. (a) — — 863.5 +338.0 2.82 1.95 4317.3 3.47 e 
AVERAGE: STOCK FUNDS 108.1 63.2 S118 289.3 2.95 4.31 224.4 3.41 
90 STOCK INDEX (Standard & Poor’s) —-_____. 106.7 59.3 395.0 360.1 — = — — 
CONSUMER PRICE INDEX (B.L.S.) —.--_-_ — n99.7 + n196.3 — — —= — — 


































COL. 6, 7, and 16 arrived at as follows: To the bid prices at the respective 
dates indicated are added all capital distributions to such data and the re- 
sultant sum is divided by the 1939 base offering price. 


COL. 19 represents the current month-end bid (col. 16 less all capital distri- 
butions) divided by the 1939 base offering price. 







INCOME PERCENTAGE includes only those dividends paid by the com- 
panies out of income earned from dividends and interest on their portfolio 
securities (excluding all capital distributions). 


Base index number of 100 is the offering price on Dec. 30, 1939. 





COL. 17 represents figure obtained by dividing such dividends accruing ovef 
the annual period ending with the stated date by the average of the twelve 
month-end offering prices ending on the corresponding date. 


CAPITAL GAIN DISTRIBUTION column (18) represents percentage of 
distribution, if any, from capital gains or any other source, for the current 
annual period. 


COMPANIES ORGANIZED AFTER 1939 are given an initial index numbef 
on the date they commence business equal to the average of all those stock 
or balanced funds in existence at the time. 












(a)—Does not reflect new acquisition cost. 
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n—new revised series adjusted to Dec. 1939 base. t—Adjustment for capital gains tax will be made in **Became Balanced Fund in 1945. 
r—plus rights. revised index. ***Not included in balanced or stock average. 
(c)—regrouping awaits new detailed classifications. +Ex-dividend current month. ****Name changed from Nesbett Fund. 
ew England a flexible fund with current tHigh reached current month. Correction Sept. 1956, Nat. Securities col. 20, 5.21. 
balanced policy. e@Principal index begins after 1939 base date. 


— 









COPYRIGHT 1956 BY HENRY ANSBACHER LONG. 


TRUSTS AND EsTATES 





the 


re’ 





Sn ne ee 


4 


I] 


POE ce DE 


st. 
To 





paps 





See ee eS EE eS ee 


ng over 
twelve 


tage of 
current 


numbef 
se stock 


a 


age. 


10, 5.21. 


LONG. 


STATES 


Mutual Fund Conference 





TELEGRAPHED NEWS BULLETIN FROM 
A: meeting of the Board of Govern- 
ors of the National Association of Se- 
curity Dealers in Colorado Springs 1,000 
miles away sparked life into the second 
day’s session of the Eighth Annual Mu- 
tual Fund Sales Convention—sponsored 


| by the Investment Dealers Digest. Eleven 


hundred fund managers, underwriters 
and dealers met September 20-22 at the 
Palmer House in Chicago. In contrast to 
the seemingly amicable relations be- 
tween the Fund industry and the regula- 
tory authorities evidenced especially in 
the two preceding annual conventions, 
the telegram from the NASD pointed to 
open hostility between the mutuals and 


the SEC in Washington. 
Signed by William F. Shelley of 


Vance, Sanders and Co., chairman of 
the Investment Companies Committee 
of the NASD, the wire detailed how a 
critical analysis of the proposed SEC 
revisions of the statement of policy re- 
lating to literature in the sale of mutual 
shares had been presented to the Board 
of Governors of the NASD and how the 
Board had after ample discussion de- 
cided formally to oppose these through 
its counsel, executive director and in- 
vestment companies committee. An ap- 
peal for aid in presenting a united front 
was made to all those assembled in 
Chicago, accompanied by the following 
strongly worded paragraph culled from 
the Report to the Board of Governors: 
“The investment companies commit- 
tee of the NASD earnestly believes 
that in certain highly important re- 
spects both the present statement of 
policy and the proposed SEC revisions 
fail to recognize realities, fail to re- 
fleet sound principles and fail to ac- 
complish what the aims and purposes 
of the statement of policy should be. 
.... Proper and desirable disclosure 
of material and significant facts would 
be suppressed while misleading in- 
formation would be required to be 
shown with the result that the public 
interest, investment companies them- 
selves and the reputable dealer all 
would suffer seriously damaging con- 
sequences.” 


OcroBER 1956 


~ SEC CHAnces IN SALES RULES OpPosED 


Reported by Henry Ansbacher Long 


What are the chief proposed changes 
that have caused such opposition in mu- 
tual fund circles? First, prohibition of 
charts or tables which show the pay- 
ment of capital gains distributions in 
additional shares. Moreover, year-end 
asset values must be shown unadjusted 
for such capital distributions; the latter 
must be presented separately and apart. 
Mr. Shelley pointed out that in this re- 
spect the investment company is being 
prohibited from showing results on the 
same basis as common trust funds have 
been able to do for years. Qualified by 
the fact that common trust funds do not 
use such presentations as sale literature, 
but only in certain instances in reports 
published for beneficiaries, there is 
certainly logic in his statement. He 
amplified on this by citing the latest 
annual report of Diversified Trust Fund 
A of the Girard Trust Corn Exchange 
Bank. Noting that “‘unit value’ repre- 
sents the market value per unit of the 
fund’s assets at the end of each year,” 
he adds: “It, of course includes unreal- 
ized appreciation and it includes realized 
capital gains which, upon realization, 
were of course reinvested in portfolio 
securities. This is as it should be and 
presents exactly the same picture with 
respect to trust fund performance as 
investment companies want to be able to 
present on exactly the same basis.” Such 
basic method of presentation is universal 
with common trust funds although there 
is no uniform procedure and the de- 
tailed amount of information presented 
by the Girard is not widespread. 


A second revision to which objection 
has been raised is the prohibition of a 
table showing the past results annually 
of receiving capital gains distributions 
in additional shares and reinvesting divi- 
dends from investment income even 
though practically all continuous invest- 
ment plans require such procedure in 
their actual operation; summary tables 
showing overall results of such a plan 
with investment income dividends rein- 
vested could not be used. 


Still another revision which has dis- 
turbed the industry is the necessity that 
charts and tables presenting results of 
an assumed investment show a percent- 
age return based on annual dividends 
from investment income in respect to 
the average monthly offering price for 
each year covered. This is similar to 
the method used by our own monthly 
index in presenting actual returns. 
Chairman J. Sinclair Armstrong, of the 
SEC has stated that the proposed revis- 
ions have been published in order to 
elicit views and comments and such will 
be carefully considered before any defin- 
itive action is taken. 


Which Type of Securities? 


The opening day’s session of the Con- 
ference was featured by a group of re- 
lated talks discussing steps to successful 
portfolio management. Robert A. War- 
ren of Keystone Custodian Funds, speak- 
ing generally on “Which Type of Se- 
curities?,” enumerated three fundamen- 
tal characteristics to use as yardsticks— 
the risk taken with capital, the income 
or reward for taking that risk and the 
kind of income. This is true of bonds, 
preferred and common stocks as well as 
the three primary classifications of the 
latter — investment grade commons, 
growth stocks and cyclical type stocks. 


Investment-grade stocks are about 
midway between government bonds and 
highly speculative stocks from a price- 
volatility standpoint, Mr. Warren point- 
ed out. Their dependability of income 
is average and steady and they are at 
the maximum end of the scale which 
measures rate of return. Of course the 
income is not at a fixed rate like bonds, 
but neither does it disappear during a 
depression as that from extremely spec- 
ulative stocks. Mr. Warren stressed the 
important point “is that if your client 
wishes to change one characteristic of 
the securities he owns, he must realize 
that the other two characteristics are 
going to change, also.” 
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Cash Position? 


“Invest or Hold Cash?” was the as- 
pect of portfolio management discussed 
by Thomas J. Herbert of Fundamental 
Investors, a common stock fund whose 
$368 million of assets on June 30th last 
were 99% invested. He stressed at the 
outset that much more than short term 
considerations were involved in man- 
agement of mutual funds which are 
basically long term investors whose as- 
sets must be made as productive as pos- 
sible within stated objectives and _poli- 
cies. Referring to a recent study made 
by his organization comparing stock 
prices and the cost of living from 1871 
to 1956, Mr. Herbert pointed out that 
the long term upward trend in dividends 
and stock prices was very much in evi- 
dence during periods of general price 
deflation as well as inflation. 


Taking a temporary position in cash 
beyond normal working requirements 
because one thinks the stock market is 
going to go down is not justified, the 
Fundamental manager contended, unless 
a 20% to 25° decline occurs and one 
can pick accurately the turning points 
on both sides of the market. “There 
have, of course, been times in the past 
when we have had more than 20% to 
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25% downward swings in the market 
but in the last ten years this has not 
been true,” Mr. Herbert continued. 
“During this period the most successful 
investment management has been the 
aggressive supervision of fully invested 
portfolios.” In reply to a question from 
the audience, the speaker explained that 
he had not meant that a decline of such 
proportions as he had stated if occurring 
in the Dow-Jones average should be a 
signal for mass selling of portfolio se- 
curities, but it must be related to the 
individual portfolios. 


The primary characteristic of our 
economy is a strong basic growth trend 
and to date there is no evidence appar- 
ent that the tight money situation will 
deter this. Although confidence has been 
somewhat shaken temporarily by the 
publicity given this as well as interna- 
tional tensions, Mr. Herbert concluded 
that, barring a shooting war, unfavor- 
able interpretation of election results 
and failure of realization of the antici- 
pated fourth quarter business boom, 
“confidence should raise stock prices. 
Certainly there is nothing currently on 
the horizon to justify retreat to the 
storm cellars.” 


Which Industries? 


John A. Munroe of the National Se- 
curities and Research Corp. discussed 
the proper selection of industries as a 
step to successful portfolio management. 
The first phase of such consideration 
must be the investment objective of the 
fund: is it to be primarily liberal in- 
come or long term growth with lesser 
stress on the income factor? Then must 
be determined what industries best an- 
swer these objectives. For liberal in- 
come Mr. Munroe prefers the rails, non- 
ferrous metals, building, auto parts and 
steels. These industries, he pointed out, 
have definite cyclical trend patterns and 
entail greater risk, of course, unless pur- 





chased at the lower levels of the cycle. 
But non-ferrous metals in addition to 
the building and steel groups are also 
showing more recently marked long term 
growth trends. 


Among the non-ferrous metals, alumi- 
num production has grown tremendous- 
ly. Developments in the nuclear energy 
field are increasing the demand for 
metals such as uranium, lithium, thor- 
ium, columbium and zirconium. Mr. 
Munroe emphasized that “the real lead- 
ers in this field are the well situated 
sound companies.” The building indus- 
try in its broadest sense — both public 
and private —has been stimulated by 
population growth and high income 
levels, while diversification of product 
has clothed a selected number of lead. 
ing auto part manufacturers with defi- 
nite long term growth potential as well 
as healthy income. The current growth 
rate of the steel industry, aided by its 
research activities and use of new alloys 
in many end products tends to level off 
its strictly cyclical character of the past. 

The groups characterized as growth 
industries by Mr. Munroe are the chem- 
icals, drugs and antibiotics, electrical 
equipment and electronics, oils and pub- 
lic utilities. Mr. Munroe emphasized in 
conclusion that “today it is important to 
also have technically trained men be- 
sides security analysts in order to cor- 
rectly study industries which are in- 
volved in scientific research for their 
progress. The essence of successful port- 
folio management is to always base se- 
lection on a long term and not on a 
short term investment.” 


Which Companies? 

The final subject in this group of 
steps to successful portfolio management 
was the selection of particular compan- 
ies. Edward C. Johnson, 2nd, of Fidelity 
Fund gave a sparkling exposition of the 
factors to be considered. He pointed out 
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... So what does he do? 
Picks my brains and then fires me!” 























that picking a company is like hiring 
an individual for a certain kind of job, 
only here you are hiring a group of 
people to accomplish a job. You must 
know the history of the company which 
you select and compare its management 
with others because “in the business life 
of the analyst, comparisons are the 
breath of life.” In studying present man- 
agement, consideration must be given to 
its depth: are new men being trained to 
fill jobs and assume responsibilities? Is 
management aggressive? What about its 
research ability? Is it stock-minded— 
that is, does it have incentive and a 
stockholder’s point of 
through share holdings and options? 


view induced 
Whether the company has a diversified 
group of products is another important 
and the 
development of still other new products. 
Other important considerations are quite 
naturally the capital structure and fi- 


factor as well as their use 


nancial status: the earnings record and 
trend of earnings or growth tell a really 
vital story. 


Mr. Johnson observed that mass in- 
vestor appraisal by projecting the past 
into the future gives a company a bad 
or good name in investment circles and 
that the best values often are found when 
a real change lies ahead for a company 
in spite of a former poor showing based 
on certain of the factors mentioned 
above. And lastly Mr. Johnson discussed 
the prevailing “fashions and passions” 
in Wall Street which present opportuni- 
ties because “fashions die; and there- 
fore there is pay dirt in a price which 
will return to reason—which you hope 
will be your reason.” 


Money Rates 


The second day’s session was also 
highlighted by three panels of fund ex- 
ecutives who answered problems _pre- 
sented by the conferees. The first—On 
Investment Management — _ included 
Charles F. Eaton, Jr. of Eaton and How- 
ard, Joseph H. Humphrey of Calvin 
Bullock, Paul A. Just of Television 
Shares Management Co. and Edward P. 
Rubin of Selected American Shares. 


With reference to tight money rates 
and the change in levels of stock and 
bond prices Mr. Eaton observed that his 
own funds had increased their defensive 
positions slightly, while Mr. Rubin said 
that stock funds had gone a little farther. 
(His own fund cut back from a 97.6% 
position in commons on March 31 to 
89.2% on June 30). Mr. Rubin, who 
has made two trips to the Continent in 
the last twelve months, mentioned that 
although money was tight in Europe. 
prices of stocks had generally continued 
upward. Mr. Just said that money rates 
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were not so important a consideration 
for mutuals and then added: “in our 
business we’d better stick to our knitting 
—sound long term values on a long term 
basis.” 


Mr. Rubin seemed to feel that the 
tight money situation was caused more 
by the money managers than otherwise 
because today the Fed could legally ex- 
pand credit much farther while formerly 
the gold standard requirements would 
have prevented this. Mr. Eaton, on the 
other hand, saw really tight credit and 
the same to continue for some time not 
solely due to the action of the money 
managers but “because people are not 
saving enough money to carry the econ- 
omy. 


Test in Long Decline 


The question was asked how severe 
redemptions would be if there were a 
drastic and prolonged decline in the 
stock market. Would not such redemp- 
tions force portfolio liquidations and 
thus accelerate price decline of the gen- 
eral market? For the first time at any 
mutual fund conference in the memory 
of this writer the frank reply was: “We 
don’t know because there hasn’t ever 
been a real test,” but it was added that 
to date no fund had had to sell to re- 
deem. Mr. Just replied to a query about 
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investing mutual fund money in a high 
stock market when sales of mutuals’ own 
shares were at a peak by questioning 
when the market was too high. He de- 
clared that it was the mutuals’ function 
to invest in good securities over a period 
of time, to buy values and not try to 
mastermind the market. 


But Mr. Rubin then countered with 
this apt and timely warning to the in- 
dustry: “There has been a great shift in 
thinking generally over the last six years 
and I am alarmed by the feeling that 
the market will go up continuously— 
by the confidence of a high percentage 
of people oversold on ‘no downs.’ We do 
them a disservice in this industry if we 
preach that they should buy and hold 
forever!” And Mr. Eaton added this 
caveat: “Don’t oversell management — 
Don’t say that the market’s going to 
the sky—This is a fund’s duty.” 


Mr. Humphrey described the extent 
- to which management depended on field 
surveys. Calvin Bullock, itself, had 
scheduled 200 such surveys over the 
current year. One cannot really under- 
stand management or its policy with- 
out meeting it and practically every 
mutual engages in such field work. Much 
depends upon the knowledge and ability 
of the man who goes into the field and 
that he knows what to look for and 
what type of non-routine questions to 
ask. 


Sales Approach 


A second panel nominally on sales 
techniques consisted of Edward S. Ama- 
zeen of New England Fund, Albert R. 
Hughes of Lord Abbett and Co., Wood- 
ford Matlock of Broad Street Sales 
Corp. and Craig Severance of the Chem- 
ical Fund. The sales charge was upheld 
by Mr. Matiock on the basis that the 
bigger a fund gets, the lower its opera- 
ting cost is to the investor and you can- 
not sell something unless you pay some- 
one to sell it. But Mr. Hughes did not 
think one should even try to justify it; 
the service the investor gets is worth it. 


The fact that market price is depend- 
ent directly on asset value when one 
sells as well as when one invests was 
presented as a reason for preferring 
mutuals over insurance stocks or closed 
end investment companies selling at a 
discount. Costs of mutuals with a load 
will compare favorably with those boast- 
ing no sales charge, Mr. Matlock claim- 
ed, if total charges—sales and annual 
operating—are lumped together over a 
ten-year period inasmuch as mutuals 
are intended to be held over an extend- 
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ed period of time. One of the conferees 
asked why mutual funds didn’t adver- 
tise management more “like the trust 
companies do.” Mr. Hughes mentioned 


the extent to which this was done by the 
Funds. 


Another panel dealt with systematic 
investment plans of a voluntary nature. 
Leading in the discussion were Mark 
L. Baxter of Vance, Sanders and Co., 
whose firm presented a film on Canada 
—“A New Future Lies North”—at a 
breakfast meeting the next day, George 
L. Ludcke of Putnam Fund Distributors, 
John MacKenzie of North American Se- 
curities Co., distributors of Common- 
wealth Investment Co., and Michael A. 
Riordan of the Axe-Houghton Funds. 
Both for the salesmen and many types 
of investors such plans had proved the 
ideal, several panelists averred. Mr. 
Ludcke made a plea for wider use of 
such plans in conjunction with reduc- 
ing term group insurance such as his 
firm and several others sell. He termed 
the budding variable annuity “merely a 
new kind of investment company to be 
sold by insurance men.” 


In contrast to enthusiasm for the vol- 
untary plan the contractual plan spon- 
sors the next afternoon claimed that 
there must be some sort of compulsion 
to force the investor to make regular 
payments into an investment program 
over an extended period of time. Other. 
wise there will be high lapse ratios and 
this is pointed up by recent figures on 
the Stock Exchange’s Monthly Invest- 
ment Plan. Contractuals take large per- 
centages of the sales charge out of 
earlier years’ payments as do the insur- 
ance companies. 





“Evangelism” in Selling 
Estate Services 


More than 175 bankers attending the 
Pennsylvania Bankers Association Pub. 
lic Relations Conference in Harrisburg, 
September 12-13, were told they should 
become “evangelistic” in urging custom- 
ers and friends to use the commercial 
and trust advantages that the financial 
institution offers in creating and con. 
serving estates. 


During a panel discussion on how a 
bank’s commercial and trust departments 
can assist each other public relations. 
wise, Sidney D. Kline, president, Berks 


County Trust Co., Reading, said that a | 
trust department will never produce a } 


high proportion of the net earnings of 
a bank. “Properly run,” he added, “it 
will contribute fair earnings in relation 
to the investment the bank has in its 
trust department. But far beyond that 
will be the never ending good will cre. 
ated by sympathetically solving the 
many personal problems of the benef- 
ciary. This will cement families to your 
institution as no other accomplishment 
can do. Thus the trust department, by 
solving personal problems, and the com- 
mercial department, by good earning 
capacity, make a very effective team. 
“Tf all this is done efficiently, humanly, 
continuously, and if the public is in- 
formed of your accomplishment,” he 


concluded, “you have good public rela- | 


tions in both departments.” 


Other members of the panel were 


William J. Copeland, vice president and 
trust officer, Peoples First National Bank 
& Trust Co., Pittsburgh, and A. M. Me: 
Nickle, vice president, Fidelity Trust Co., 
Pittsburgh. 









COMMERCIAL-TRUST AID 


¥ 






Speakers at final session of Pennsylvania Bankers Association Public Relations Conference, 
held at Pittsburgh, September 12-13, included William H. Rodd, II, vice president, Western 
Pennsylvania National Bank, McKeesport, (right), and a panel which discussed how com 
mercial and trust departments in banks can help each other public relations-wise. Dis 
cussing their parts in the program with Mr. Rodd are: (left to right) A. M. MeNickle, 
vice president, Fidelity Trust Co., Pittsburgh; Sidney D. Kline, president, Berks County 
Trust Co., Reading; and William J. Copeland, vice president and trust officer, Peoples 
First National Bank & Trust Co., Pittsburgh. More than 180 bankers attended the two-day 
meeting. 
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PENSION and PROFIT SHARING DIGEST 


HILARY L. SEAL 


Morss, Seal & Bret; Lecturer in Statistics, Yale University 


PROS AND CONS OF INSURED PENSION FINANCING 


ANYTHING NEW BE WRITTEN 
“in- 
sured” or “trusteed” financing of pen- 
sion plans? Possibly not, but articles 
still appear that focus fresh light on the 
subject—or reveal gaps in the writers’ 


knowledge. 


Two recent articles! illustrate these 
statements. The first of them, written 


) frankly from the insurance companies’ 


viewpoint, is a history of the changing 
patterns of industrial management’s 
thinking about pension financing. The 
second is a supposedly unbiased review 
of “the relative merits” of insured and 
trusteed plans which trust companies 
would probably claim was “loaded” in 
favor of the insured approach. 


These two articles, then, were written 
from the insurance companies’ corner 
of the ring. We have all read—or even 
written—articles advocating a trusteed 
approach. As a result of these opposing 
barrages of opinion and argument, the 
far-fetched claims by both sides have 
been toned down and some of the down- 
right errors have been eliminated. Let 
us therefore add our quota of disagree- 
ment to the Hines-Ackerman arguments 
to keep the balance of the see-saw. 


Who is Impartial? 


In writing of the development of pen- 
sion consulting services since about 
1942, Hines states: 


“Some of these new firms tried to 
establish a reputation for impartiality, 
where they were in a position to ac- 
cept either insurance commissions or 
actuarial fees. However, the necessity 
of building up an actuarial staff often 
tended to create some bias toward the 
trusteed method. Another inevitable 
tendency for the consultant has been 
to enjoy the freedom and control of 
direct dealing with the employer with- 
out being encumbered by the counsel 
and requirements of an insurance 
company.” 


_— 





1J. M. Hines, The changing role of insurance 

companies in the pension field. Jour. Amer. Soc. 
Chartered Life Underwriters, 10, 240-9. L. J. 
Ackerman, Financing pension benefits. Harvard 
Business Rev. Sept.-Oct. 1956, 63-74. 
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The point is well made that a consult- 
ant who aims to be impartial must be 
able to be remunerated by a fee if the 
employer goes “trusteed” or by commis- 
sions if he uses an insured approach. 
But there are two important provisos: 
(a) the immediate and prospective fees 
and commissions must be approximately 
of the same size, and (b) the amount 
of work to be done by the consultant 
must be about the same in each case. 


Neither of these provisos is satisfied. 
The consultant who recommends the in- 
sured way has a substantially better “net 
profit” margin than the advocate of 
trusteed plans. But—to be fair—he runs 
a considerable risk that another con- 
sultant may “twist” his client into a 
trusteed plan after a few years have 
elapsed. 

This, then, is the more common his- 
tory of the consulting firms set up since 
the early forties. Firms that commenced 
by selling insured plans found them- 
selves forced to hire actuarial assistance 
to “amend” their existing plans or de- 
velop new plans on a trusteed basis. 
Actuaries who had convinced themselves 
of the overall validity of the trusteed 
plan long before they went into public 
practice carried these views over into 
their day-to-day dealings with their cli- 
ents even though some of them qualified 
themselves as life insurance agents. The 
result is that today most consultants 
with qualified actuarial staffs are advo- 
cates of trusteed plans. The exceptions 
to this rule are to be found among some 
of the large insurance brokerage firms. 


We note in passing that McGill’s ex- 
cellent treatise on pension planning?” is 
quoted with evident approbation by both 
Hines and Ackerman. Although that 
author makes a determined effort to 
straddle the fence between insured and 
trusteed financing his knowledge of the 
former type of plan is sometimes seen 
to be deeper than his familiarity with 
the trusteed approach. Thus, for exam- 


2D. M. McGill, Fundamentals of Private Pen- 
sions. R. D. Irwin, Inc., Ill. 1955. 


ple, his range of annual actuarial reval- 
uation fees ($2,500 to $7,500—double 
for the initial installation), which is 
quoted by Ackerman and likely to be 
widely read, is way too high. As Willard 
Weiss has shown,* the average annual 
revaluation fee charged by one leading 
actuarial firm in 1954 was 1.3% of the 
company contribution to the plan and 
was only one-quarter of 1% when the 
contribution exceeded $1 million. 


We may sum up our views on imparti- 
ality by saying that we know of no one 
whom both insurance companies and 
corporate trustees would equally accept 
as an impartial judge of pension financ- 
ing. Individuals called “impartial,” “un- 
biased” or “objective” by insurance 
writers would be called something quite 
different by a protagonist of the trusteed 
approach. And vice versa. 


Why Not Non-Par Group 


Annuities? 


In his well-argued brief for the insur- 
ance companies, Hines describes how the 
working of the group-annuity contract 
has been misunderstood by advocates of 
trusteed financing. He points out that 
the group annuity contract — under 
which every participant has purchased 
for him each year (by means of a single 
premium) his pension accrual of that 
year—guarantees the payment of the 
deferred annuities actually purchased 
and in addition provides the employer 
with a “cost plus” basis of dividend par- 
ticipation. Hines goes on to say that: 
2 . the present era, in spite of its 
rise in production and profits, is in- 
tensely competitive, and financial offi- 
cers of companies are exercising great 
influence in drastic economies and cost 
cutting. While they might accept the 
concept of an adequately funded plan, 
they welcome any adviser who will give 
them a low cost figure and call it actuar- 
ially sound. They are not looking so 

3W. A. Weiss, A critical analysis of trustee and 
insurance company administered employee retire- 


ment plans. Proc. Confer. Actuar. Public Practice, 
5, 1956, 1-240. 
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much to ihe ultimate cost of the pension 
plan as to keeping the current expendi- 
tures at a minimum.” 


Let us illustrate these points by means 
of a numerical example. The Equitable’s 
current scale of Group Annuity premi- 
ums requires a single payment of $5.69 
at ( male) age 40 to secure a dollar of 
life income (payable in monthly install- 
ments) from age 65. Suppose we were 
to assume a 3% net interest yield, a 
314% (of premium) first year expense 
rate, and a-49 mortality. The mortality 
thus assumed is, by the way, substanti- 
ally below that presently suffered by 
the aggregate of normal and disabled 
pensioners under group annuity con- 
tracts and is also less than that forecast 
by the Social Security Administration 
for U. S. White Males in the year 2,000. 
It cannot be criticized as over-optimistic 
from a cost viewpoint but it must be 
admitted that the discovery, for example, 
of a complete cure for cancer might pro- 
duce future mortality rates lower than 
our standard. 


On these assumptions the value, at 
age 40, of all future dividends accruing 
against the employer's premium of 
$5.69 is $1.12, and this means that if 
the Equitable felt able to guarantee our 
assumptions its premium rate would be, 
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not $5.69 but $4.57 (i.e., $5.69 minus 
$1.12). From our point of view, then, 
the Equitable’s premiums might be said 
to have been increased by 25% (of the 
net) for dividends. 


Now how are these dividends likely 
to emerge. If the Equitable’s reserve 
basis were assumed to be 1937 Standard 
Annuity, set back one year in age, 214% 
interest, with a 5% addition to the re- 
serve for contingencies, the mortality, 
interest and reserve assumptions already 
made would automatically produce the 
following dividends on the employer 


contribution of $5.69. 


Quinquennium Aggregate amount 


of dividends 


since purchase 


Be ey te oe be Tee a 
2 19 
3 24 
4 25 
5 oe 20 
6 55 
ft 61 
a in eee .80 
9 : ie 1.20 
10 1.91 
11 3.11 
12 4.85 
13 6.82 
These dividends would continue to 


be paid each year so long as the em- 
ployee survived in service or on pen- 
Note that although the present- 
value (at age 40) of future dividends 
amounts to nearly 20% 
premium the average annual dividend 
rate during the 25 years after purchase 
is only three-quarters of 1% of the 
premium (i.e., one twenty-fifth of $1.07, 
the result divided by $5.69). 

The real answer to the problem of 
“high” premiums and “low” dividends. 
as the writer sees it, is not the drift to 
Deposit Administration and Split Fund- 
ing recorded by Hines. Why don’t life 
insurance companies take the bull by 
the horns and produce a competitive 
scale of non-participating premium 
rates? Actually some companies do still 
offer extremely favorable non-participat- 
ing group annuity rates—though as far 
as we know none of them does business 
in the east. Consider, for example, the 
following sets of rates that were used 


sion. 


of the (gross ) 





Single premiums to purchase $1 of annual 
pension payable from (male) age 65 





South- a-49, 3%, loaded 
Eastern western 1% for actuarial 
Age at expenses 

purchase (par onl (non- -par rates) (trusteed basis) 
30 $ 4.43 $2.45 $3.24 
40 5.69 3.50 4.42 
50 153 5.19 6.16 
60 10.65 8.35 9.18 


*1937 Standard Annuity set-back one year in 
age, 214% interest, loaded 89% of the gross. 

+Amer. Annuitants Select at purchase, set-back 
one year, 3% interest, loaded 6% of gross. 








in 1947 contracts and are still valid f{o, 
current annuity purchases under the 
contracts sold in that year. 


We would not ask for the fantastically q 


low rates of the southwestern company, f 
: redu 


But we believe that non-par (guaran 


teed) rates higher than those of the lag & 
column in the table by 40 to 50 cents at & 
each age would present a serious prob. 
lem to the pension consultant whose & 
criticisms of insured pension plans are 


mainly concerned with present (as op. 
posed to eventual) costs. 


Net Interest Yields 


In the May issue of this magazine we 
discussed the dangers of comparing pub- 
lished insurance company net 
yields (before or after federal income 
taxes) with the (usually, yields 
reported for trusteed pension plans of 
Both Hines and Acker 
man join the ranks of those seeking to 
draw “selected” 
samples of diversely calculated indices, 
In fact the following questions need to 


interest 
gross ) 
various types. 


conclusions from 


be answered before any comparison can 


be made between insurance 


yields and those of pension trusts: 


(1) Are the insurance company rates 

those actually credited for divi- 

dend calculations under group an- 

nuity contracts (or individual pol- 

icies) ? 

Have the trustee’s investment 

charges been deducted from the 

net interest income? 

(3) 
sales been taken into account— 
as they should be? 


If market values are used for the 
assets of the trust fund, have 
market changes between the be- 
ginning and end of the year been 
added to the interest returns—as 
they should have been? 


(4) 


(5) If cost prices have been used fol 
the assets of the trust fund, | 
there a large potential loss on 


sale at current market values? 
Has the correct formula been used 
to calculate mean yields for the 
year ?4 
What is the basis of selection 0 
the insurance companies and trust 
. ° . 9 
funds included in the comparison. 


(6) 


(7) 


The answer to the last question alone 
is usually enough to invalidate the whole 
comparison. 


NOTE ON SOCIAL SECURITY 
Robert J. Myers, Chief Actuary t 


the Social Security Administration, has 


4The correct method is to deduct half the net in 
vestment income from the mean fund before divié- 


ing into the income figure. 
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or 


he 





kindly commented on last month’s col- 
umn on the 1956 Social Security amend- 


‘ments. He points out that it may not 
' be clear from that article that widows 


(and female parents) do not receive 


' reduced benefits at age 62. In fact, they 
fare now eligible for the full “three- 


| quarters” of their husbands’ (sons’) 








“primary” benefits at age 62 instead of 
at age 65. Notice also that children’s 


' survivor benefits under the act are now 
payable if the worker’s child has been 
' disabled since before age 18. Thus it is 
» not 


necessary for the child to have 
drawn survivors’ benefits prior to his 
age 18. 

Mr. Myers also defends his use of 
what we termed “out-dated” disability 
assumptions. His main argument here 
is that modern pension fund experience 
is invariably based on disabilities for 
which the benefit increases strongly with 
age at disability. This is not true with 
social security and there is thus more 


pany’s Pension Division, who discussed 
“What’s Ahead in Benefit Planning?” 
Then came Lawrence Coward, vice 
president of Wm. M. Mercer, Ltd., who 
spoke on “Executive Deferred Compen- 
sation Plans.” 


After luncheon, J. S. Forsyth, Cana- 
dian manager of The Wyatt Company, 
pointed out the advantages of “Using 
Profit-Sharing in Canada.” “Savings 
Stock Purchase Plans” were described 
by George Stephen, trust officer in the 
Pension Division. “Typical Experience 
in Pension Investing” was illustrated by 
J. G. Haxton, assistant manager of the 
Toronto office of the trust company. 
The final presentation was made by S. 
A. Cobbett, supervisor of investments, 
who outlined “Trends in Pension Fund 
Investment.” 


In response to an inquiry from TRUSTS 
AND Estates, Mr. Tory reported that 
the Multiple Pension Trust Fund, set up 


growth potential is not overlooked. The 
Fund now aggregates about $2 million, 
with 48 participants and a projected 
yield of 4.53%. 


A A A 


Another Split Pooled Pension Plan 


Marine National Exchange Bank of 
Milwaukee has established two funds for 
investing the pension and profit-sharing 
contributions of small and medium com- 
panies. The fixed income fund will be 
invested primarily in bonds and _ pre- 
ferred stocks, and the equity fund in 
common stocks. A trust of which the 
bank is trustee or co-trustee may parti- 
cipate in either or both of the funds. 


A A A 


® Business firms should be proud of 
profits and explain them clearly and 
fully to employees, the National Cham- 
ber of Commerce states in a new pub- 





ua by Montreal Trust Co. in 1955 to permit lication, “Better Business Relations 
a “incentive” to be disabled shortly after pooling of investments on behalf of through Employee Annual Reports.” 
1 to 4 28e 50 than there is under a normal small pension funds, was split as of July nae: and = renege ngreate desc 
| pension plan. 1, 1956, into two sets of units, one of er gpa as ag pine a 
can 7 ; = profits There is nothing to be 
an} A A A fixed interest securities, the other Of ssteued of — the shew Mes tu cnt 
a Sponsors equities. Each client will thus be able to making any. If you need to clarify the 
a a RR FR AON direct the percentage of his contribu- meaning of profits (and you probably 
nnn . - tions to be invested in each set, after do) clarify it in an important place 
= Splits Multiple Fund considering the trust company’s recom- Where everybody can read it.” 
sel. On September 12 and 13 Montreal mendation as to the desirable amount ale 
Trust Co, sponsored all-day conferences to be placed in equities in the light of 
nent @ 00 pension and employee benefits plans, the plan’s terms. y} 
the Jone in 7 oronto and the other in Mon- Mr. Coate pointed out the importance New Uf 
treal. Believed to be the first of their ¢¢ restricting pooled funds to the long uke 
A sam sg came, Ces — erage d term liabilities of pension funds rather Fil ne Be 
spectively, by 250 and 200 guests. The than including savings or profit-sharing 
a a * aanageage™ sine a J. plans unless the latter be of the pension 
wa" "ro 9 irector of the trust com- type. The trust company has established 
eh a minimum annual fee of $150 which TH E 
beet § The opening address on “Outlook for is not earned out at the standard basis 
—a B the Canadian Economy” was given by of 14 of 1% until the contributor’s as- 
David McCord Wright, professor of sets reach $60,000. Clients whose con- BAN K 
1 ff Economics and Political Science at Mc- tributions are not expected to total that 
* ce Gill University. He was followed by J. minimum within a year or two are not QO F 
3? | fraser Coate, manager of the trust com- solicited, although a new company with 
used 
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Audience at Montreal Trust Company's Pension Conference 
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Los Angeles 
CITIZENS NATIONAL 
Trust & SAVINGS 
BANK 


CALIFORNIA 


F. Miles Flint, who has headed the 
estate planning division of the trust 
department for many years, advanced 
to vice president and senior trust of- 
ficer. Flint started with the bank in 


1932, and is a past president of the Life Insurance and Trust 
Council of Los Angeles. 


San Francisco 
BANK OF AMERICA 
N.T. & S.A. 


Joseph F. Spieler promoted to vice 


president in the trust department. He 
joined the Bank in 1930 upon grad- 
uation from the U. of San Francisco 


and in 1933 received his legal degree. In 1948 Spieler was 
made trust officer in charge of the Glendale Trust district; a 
year later returned to the San Francisco main office as head 
of the Court Trust section. 


San Francisco 
CROCKER-ANGLO 
NATIONAL BANK 


Miami 
LITTLE RIVER BANK 
& TRUST Co. 


Raymond A. McDonald promoted to 
asst. trust officer, having joined the 
bank in 1925. 


FLORIDA 
William Baraket appointed asst. trust 
officer in charge of operations and 
personnel of the trust department in 
addition to the administration of cer- 


tain accounts. Baraket was formerly with the trust depart- 
ment of First NATIONAL BANK, Cincinnati. He holds a law 
degree from Salmon P. Chase College of Law. 





F. MILES FLINT 
Los Angeles 


Brunswick 
NATIONAL BANK 
OF BRUNSWICK 


Honolulu 
HAWAIIAN 
Trust Co. LTp. 


RALPH E. MORTON 
Honolulu 


J. F. SPIELER 
Los Angeles 
GEORGIA 

Edward R. Gray, Jr., elected vice 
president and trust officer. Gray is 
also a certified public accountant. 
HAWAII 

Ralph Emerson Morton, former trust 
department vice president of CITY 
BANK | ARMERS TRUST Co. and FIRST 
NATIONAL CiTY BANK OF NEW YORK, 


named president of Hawaiian, succeeding R. G. Bell who 
had been temporary president since last April. Morton, a 
graduate of Kenyon College, was with City Bank since 1921. 


Chicago 
NORTHERN 
Trust Co. 


Evanston 
STATE BANK & 
TRUST Co. 


ILLINOIS 
Hugh B. McCulloch, assistant secre- 
tary in the trust department, advanced 
to second vice president. 


Graham E. Heniken made asst. trust 
officer. Formerly with CONTINENTAL 
ILLINOIS NATIONAL BANK & TRusT Co. 
in Chicago where he specialized in per- 


sonal trust and estate administration, Heniken is a graduate 
of Northwestern U. and Chicago-Kent College of Law. 


Minneapolis 
FIRST 
NATIONAL BANK 
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MINNESOTA 

Assistant secretaries appointed in the 
trust department are: Welles B. 
Eastman, Al A. Legge and John T. 
Westrom. 


TRUST PERSONNEL CHANGES 





H. B. MCCULLOCH 
Chicago 


New York 
MANUFACTURERS 
TRUST Co. 


elected president. 














E. S. HOOPER 


H. C. FLANIGAN 
New York New York 
NEW YORK 


Horace C. Flanigan elected chairman 


of the board and chief executive off-| 


cer; Eugene S. Hooper, senior vice 


president and chief credit officer, 


Flanigan has been an officer and director since 1931 and 
president since 1951. During the last five years total re- 


sources increased more than 15%. 


Manufacturers has 11? 


banking offices and is fifth largest bank in the nation. 


Hooper began his banking career as a clerk in the audit- 


ing department of the National Bank of Commerce of New! 


York after graduation from the U. of Texas, and joined 
Manufacturers in 1929. 


Philadelphia 
FIRST PENNSYL- 
VANIA BANKING 
& TRUST Co. 


PENNSYLVANIA 


L. Baldwin Passano appointed estate 
planning officer in the trust depart- 
ment. A graduate of the trust de- 
velopment school of Illinois Bankers 
Association at Northwestern U. and 


of the Hanover Bank’s trust course, Passano comes from 
MERCANTILE-SAFE DEPOSIT & TRUST Co., Baltimore, Mary- 
land, where he was a trust officer for estate planning. 


Pittsburgh 
COMMONWEALTH 
TRUST Co. 


Pittsburgh 
PEOPLES FIRST 
NATIONAL BANK 
& TRUST Co. 


Benjamin F. Dabback elected pension 
trust officer. Dabback has been with 
the Company since 1930. 


S. H. Chelsted resigned as vice presi- 
dent of the bank to form his own con- 
pany, Jim Chelsted Associates, at 100 
Park Avenue, New York, and Car- 
negie, Pennsylvania. For the past ten 


years he has been in charge of public relations, advertising 
and personnel for Peoples First. He is a past president of 
the Financial Public Relations Association. 


Sharon 
McDowELL 
NATIONAL BANK 


John S. Bycroft, Jr., elected president 
and Russell M. Shontz, vice president 
and trust officer. Bycroft, oldest ass0- 
ciate of the bank from point of ser 


vice, succeeds John H. Evans, who is now elevated to the 


newly-created position of chairman of the board. 


Evans 


joined the bank in 1927 as vice president and trust officer; 
Shontz became associated with the bank in 1923. 







Philadelphia 


L. BALDWIN PASSANO 


CurTIs B. BROOKS 
Providence 


Wo. A. ByrN, JR. 
Nashville 
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RHODE ISLAND 





INDUSTRIAL 
NATIONAL BANK 


in the trust department. 


Brooks graduated from Princeton in 1930, and thereafter 
was with the investment counsel firm of Scudder, Stevens 
and Clark until 1946, when he joined Industrial Bank as a 
trust officer and has since specialized in estate planning 
and pension and profit sharing trust work. 


TENNESSEE 


COMMERCE 
UNION BANK Bar. 
CANADA 
Toronto 
MONTREAL 
Trust Co. late R. K. Johnston. 


Curtis B. Brooks elevated to vice 
president in charge of the trust de- 
partment, replacing Clayton D. Shel- 
don, who under doctor’s orders, must 
relinquish that post. Sheldon will continue as vice president 


William A. Byrn, Jr., advanced to 
trust officer. He is a member of the 


James G. Haxton appointed manager 
of the Toronto office succeeding the 





The remodeled and enlarged trust department of The Central 
Trust Co., Cincinnati, Ohio, was formally opened on September 


27. Department now occupies second floor and part of third floor 
of Main Office. Central is Ohio’s oldest trust company. Among the 
particularly striking features are the spacious officers’ area (shown 


above), paneled in walnut, and the luminous ceiling which radiates 

an evenly diffused light without any glare. Private offices have been 

provided for the estate planning division, the tax department, 
and the trust comptroller. 
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TRUST 
EMPLOYMENT EXCHANGE 


oO, 


Address correspondence to Trusts 
and Estates, 50 E. 42nd St., New 
York 17, attention Employment Ex- 





a ments, 





change, with code number. 


Officer with 25 years experience in 
bank and trust public relations and new 
business seeks change. See ad S-610-1 


Upstate New York bank, leader in 


Ftrust field, needs experienced new busi- 


ness man. See ad H-610-2 


Trust man, 30, with six years in ad- 
ministration, operations, taxes, invest- 
and customer contacts, desires 
connection with progressive bank offer- 


Jing advancement prospects. 610-3 


Pension, profit sharing and estate con- 
sultant, with broad experience and con- 


@ tact with tax and financial problems of 


top executives of industrial companies, 
is available for trust department or on 
consulting basis. Will travel or relocate. 
610-4 


Trust department in San Antonio seeks 
assistant trust officer. See ad H65-3 


Trust and estate planning specialist, 
37, experienced in consulting and sales, 
now employed with major investment 
consulting firm, seeks challenging op- 
portunity in trust investment depart- 
ment in East or Middle West. 69-5 


Trustman, 31, experienced in taxation, 
estate planning and administration and 
corporate trusts, with degrees in busi- 
ness and law, desires responsible trust 
department position. 69-6 

Mature man, early 40’s, with sound 
legal, tax, financial and accounting back. 
ground, seeks home office insurance or 
trust department connection with future. 
69-7 

A A A 
New Trust Powers, Mergers 


Los Angeles, Cal. — Effective Septem- 
ber 28, FARMERS & MERCHANTS NA- 
TIONAL BANK merged into SECURITY- 
First NATIONAL BANK, under the latter 
name. Victor H. Rossetti, former chair- 
man of Farmers & Merchants, has been 
named honorary chairman of the board 
and member of the executive committee; 
Oscar T. Lawler, former president of 
Farmers & Merchants, made a senior 
vice president, member of the executive 
committee and manager of the Farmers 
& Merchants office; William D. Baker 
remains as vice president and trust offi- 
cer at that office. The enlarged bank has 
total resources of $2,578,799,000. 

Lawrenceburg, Ind. — PEOPLES Na- 
TIONAL BANK has been granted trust 
powers under the Federal Reserve Act 
and has appointed Vice President A. A. 
Koch to act as trust officer, part time. 


Brockton & Hingham, Mass. — Con- 
solidation of the BROCKTON NATIONAL 
BANK and HINGHAM TrusT Co. to form 
NATIONAL BANK OF PLYMOUTH COUNTY 
was approved by shareholders. 


Rutherford, N. J. — Shareholders of 
the RUTHERFORD NATIONAL BANK and of 
First NATONAL BANK in Garfield ap- 
approved consolidation under the name 
of NATIONAL COMMUNITY BANK. 


Buffalo, N. Y. — George A. Mooney, 
New York Superintendent of Banks, dis- 
approved merger application whereby the 
MANUFACTURERS & TRADERS TRUST Co. 
would have absorbed LIBERTY BANK OF 
BUFFALO. The proposal would have chan- 
neled 98% of commercial banking assets 
of 15th largest city into two banks. 


Carlisle & Harrisburg, Pa. — Disap- 
proval of the proposed merger by 
DAUPHIN DEposiT Trust Co., Harrisburg, 
and the CARLISLE Trust Co., Carlisle, 
was announced by Pennsylvania Banking 
Secretary Robert L. Myers. An appeal has 
been filed with the State Supreme Court. 


Towanda, Pa.—First NATIONAL BANK 
has been granted trust powers under 
the Federal Reserve Act. President Bern- 
ard C. Wolfe will also serve as trust of- 
ficer; Warren R. Reeser as cashier and 
asst. trust officer. 


Warrenton, Va. — PEOPLES NATIONAL 
BANK, recently granted trust powers, 
named William D. Doeller as trust offi- 
cer with full time duties. 


Montreal, Canada — An agreement has 
been reached by BARCLAYS TRUST Co. and 
the RoyaAL Trust Co. under which the 
latter would purchase outstanding shares 
of Barclays. Doing general trust busi- 
ness in Canada since 1931, Barclays 
would continue under the same name. 





OPPORTUNITY 
FOR TRUST OFFICER 


Trust Institution in San Antonio, Texas, 
seeking qualified Assistant Trust Officer 
below age of 45. Position offers substan- 
tial opportunity for advancement. Full 
background information required. Salary 
open. Contact: 


Box H-65-3, Trusts and Estates 
50 East 42nd St., New York 17 








TOP PUBLIC RELATIONS 
EXECUTIVE 


Officer in large mid-western bank and 
trust company considering change. 25 
years experience—advertising, promotion, 
public relations and personal selling in 
the bank and trust field. 

Box S-610-1, Trusts and Estates 

50 East 42nd St., New York 17 











NEW BUSINESS MAN 


Excellent opportunity for man _ experi- 
euced in trust development and estate 
planning. Large and progressive Upstate 
New York trust department must add to 
its present staff to accommodate expand- 
ing business. Age 30-45 preferred. Salary 
commensurate with experience. 

Box H-610-2, Trusts and Estates 

50 East 42nd St., New York 17 
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ESTATE TAX 


Actual longevity rather than mortality 
tables held controlling in valuation. De- 
cedent and each of her four children 
transferred certain property in trust, 
decedent to receive entire income for 
life, with remainder to children. Based 
upon mortality tables set forth in Regu- 
ulations, Commissioner contended that 
value of property transferred by dece- 
dent to her children upon death was 
greater than value of income during her 
life on property children transferred to 
trust. He included this balance in dece- 
dent’s estate. Whereas decedent’s life 
expectancy at time of creation of trust 
was approximately seven years, she actu- 
ally lived thirteen years and eight months 
thereafter. Estate paid deficiency and 
sued for refund. 


HELD: For estate. Value is question of 
fact to be determined from all circum- 
stances in each case. Mortality tables 
are merely evidentiary, and lacking bet- 
ter evidence, may be sufficient upon 
which to base tax. Where actual length 
of time person lived is known, no better 
evidence of life expectancy on given date 
can be had. Thus, in instant case, con- 
sideration received was greater than 
consideration given and no part of prop- 
erty transferred is includible in dece- 
dent’s estate. Nourse v. Riddell, D.C. 

S.D. Calif., Aug. 22, 1956. 


Proceeds from sale of dower interest 
qualify for marital deduction. Decedent 
died intestate possessed of large tract 
of land. Under Alabama law widow had 
dower interest of life estate in land. 
State law provides that in case of in- 
testacy, lands may be sold for payment 
of debts where personal estate is insuf- 
ficient. Widow must consent to such sale, 
and value of dower interest is then paid 
to her from proceeds. Sale of decedent’s 
land was so effected, and widow received 
amount representing her dower interest. 
Estate paid tax and subsequently claim- 
ed refund based upon marital deduction 
for value of dower interest. 

HELD: For estate. By virtue of elec- 
tion provided by state law, dower does 
not vest until set aside to widow. Where 
election is made to sell, proceeds pass- 
ing to her are vested interest and not 
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FEDERAL TAX NOTES 


SAMUEL J. FOOSANER 


Foosaner, Saiber & Schlesinger, Newark, New Jersey 


life estate. They passed to her and not 
to estate. Therefore, proceeds qualify 
for marital deduction. Crosby v. U. S., 
D.C. N.D. Fla., July 2, 1956. 


Trust established as result of compro- 
mise of will contest by grantor held in- 
cludible in her estate. Substantially all 
of decedent’s husband’s estate had been 
left to her by will. Son was dissatisfied 
with disposition of father’s estate and 
he retained attorney to assert his inter- 
est. Negotiations resulted in agreement 
whereby decedent as grantor transferred 
securities in trust to pay income to son 
for life with remainder to children. Al- 
though grantor did not have right to 
revoke trust nor could property revert 
to her, she did reserve right to alter, 
amend or modify trust. She retained 
right to change beneficiaries and/or alter 
their shares. Commissioner included 
value of trust property in decedent’s es- 
tate. Deficiency was paid. Suit for re- 
fund was then instituted on ground that 
corpus of trust fund represented pro- 
ceeds of compromise settlement of threat- 
ened will contest, and, therefore, prop- 
erty devolved directly to son from 
father’s estate, and decedent never had 
ownership. 


HELD: For Commissioner. Nowhere, 
either in circumstances of threatened 
contest nor in trust instrument itself, 
was there recognition of obligation of 
father’s estate to son. Grantor having 
retained right to alter, amend or modify 
trust, corpus is includible in her estate. 
Bailey v. Ratterre, D.C. N.D. N.Y., Aug. 
14, 1956. 


GIFT TAX 


Gifts in trust for minors held to qual- 
ify for annual exclusions. Taxpayers 
made gifts to bank as trustee for minor 
grandchildren. Trustee was given broad 
powers, similar to those of guardians. 
Trust instrument in no way limited 
present enjoyment by minors. Commis- 
sioner disallowed exclusions claimed. 


HELD: For taxpayer. Gifts conferred 
upon beneficiaries same rights to present 
enjoyment that would have resulted if 
gifts had been made directly to each of 
them or to guardian for their benefit. 
As such, they were gifts of present and 
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not future interests. U. S. v. Baker, 4th i 


Cir., Aug. 15, 1956. 


INCOME TAX 


Beneficiary not taxable on current trust | 


income applied against prior years’ de. 


ficits. Terms of testamentary trust pro- | 


vided that income was “to be distributed 
currently” to beneficiary. Among assets 
were certain long-term leaseholds on im- 
proved real property which for many 
years sustained substantial losses. In ad- 
dition to consuming income earned by 
other assets of trust, excess of such 
carrying charges had to be paid out of 
principal of trust. This excess was 
charged to income deficit account. In 
1945, for first time, income on other as- 
sets exceeded current carrying charges 
and expenses of leaseholds. This income 
was not distributed to beneficiary but 
applied in reduction of income deficit. 
Trustees on fiduciary return claimed as 
deductions beneficiary’s distributable 
share of this income. However, benefici- 
ary did not report such amount as in- 
come in her income tax return. Tax 
Court upheld Commissioner’s determina- 


tion that income was taxable to benefici- | 


ary. 

HELD: For beneficiary. In light of 
direction to pay cost of preserving trust 
properties out of income, and broad dis- 
cretionary powers given to trustees, trus- 
tees did not violate any periodic duty t 
distribute income, nor did _ beneficiary 
have any present right to such income 
Mueller v. Comm., 5th Cir., Sept. 6, 1956. 


REVENUE RULINGS 


Estate Tax: “Reciprocal trust” theor} 
not applicable to business life insurance 
Decedent and business associate hai 
agreement whereby each had right t 
purchase other’s stock interest in closely 
held corporation upon either one’s death. 
Each purchased insurance on other’s life 
in order to fund purchase. Each paid al! 
premiums and retained all incidents 
ownership. 

Service holds that proceeds of policy 
on decedent’s life are not includible i 
his estate, even though decedent at same 
time and for same purpose purchase! 
similar policy on life of business ass 
ciate. Decedent is not considered as hav 
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| munity property 
' wife’s death includible in wife’s estate. 
' Husband, as managing member of com- 
' munity, made gifts of community prop- 
| erty to third persons, in contemplation of 


4th wife’s death. 





ing paid premiums and retained inci- 


‘dents of ownership in policy on his own 
© life on theory of reciprocal trust doctrine. 
' Fair market value of unmatured policy 
* on associate’s life is only property to 
| be included 
» Rul. 56-397, I.R.B. 1956-34, p. 16. 


in decedent’s estate. Rev. 


Estate Tax: Gift by husband of com- 
in contemplation of 


Service rules that value of one-half 


@ such gifts is includible in wife’s gross 


estate. Husband, in effect, acted as agent 
of wife as to her one-half interest. Rév. 
Rul. 56-408, I.R.B. 1956-34, p. 15. 


Estate Tax: Funds of non-resident not 
citizen of United States on deposit in 
Treasury deemed property within United 
States. At time of her death, decedent, 
non-resident not citizen of United States, 
had certain funds on deposit in Treasury 
of United States. They were being held 
for account of Attorney General (suc- 
cessor to Alien Property Custodian). She 
had not been engaged in business in 
United States. 


Section 2105(b) of 1954 Code provides 
that any moneys deposited with any per- 
son carrying on banking business, by or 
for non-resident not citizen of United 
States, who was not engaged in business 
in United States at time of his death, 
shall not be deemed property within 
United States for Federal estate tax pur- 
poses. Service rules that since United 
States is not “carrying on the banking 
business,” funds deposited in Treasury of 
United States and held for account of 
Attorney General constitute property 
within United States and are includible 
in decedent’s gross estate. Rev. Rul. 
56-421, ILR.B. 1956-35, p. 44. 


Gift Tax: Donor not entitled to gift- 
splitting where gift to wife is not sever- 
able from gifts to other beneficiaries. 
Donor made gift in trust for benefit of 
spouse and other beneficiaries. Trust in- 
strument provided that trustee had dis- 
cretion at any time to distribute any 
part or all of income and principal to 
or among spouse and any lineal descend- 
ants and/or spouse of lineal descendants 
of donor. 


Service rules that wife’s interest is 
not susceptible of determination and is, 
therefore, not severable from gifts to 
other beneficiaries. Thus, gift cannot 
be considered as made one-half by each 
Spouse. Rev. Rul. 56-439, I.R.B. 1956-36, 
bp. 17. 


Income Tax: Funeral and administra- 
tion expenses under Section 303(a)(2) of 
1954 Code relating to corporate distribu- 
tions in redemption of stock include ex- 
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penses incurred and paid prior to effec- 
tive date of 1954 Code. Portion of funeral 
and administration expenses of estate 
were incurred and paid prior to August 
16, 1954, effective date of 1954 Code. 
Certain of these administration expenses 
were claimed for income tax purposes 
rather than on estate return. Inquiry has 
been made whether word “sum” used in 
Section 303(a) of 1954 Code, relating to 
corporate distributions in redemption of 
stock, includes funeral and administra- 
tion expenses incurred and paid by estate 
prior to enactment of 1954 Code. 


Service rules that such expenses in- 
curred and paid by estate prior to August 
16, 1954, are included within definition of 
funeral and administration expenses, pro- 
vided they are otherwise allowable as 
deductions to estate. Further, it is im- 
material whether expenses are claimed 
for income or estate tax purposes. Rev. 
Rul. 56-449, I.R.B. 1956-37, p. 13. 


Income Tax: Executor does not realize 
income by waiving commissions before 
rendering services. Executor waived right 
to receive commissions and entered agree- 
ment to receive lesser amount than al- 
lowed by state law. No services had as 
yet been performed and waiver was 
signed prior to date he was entitled to 
receive commissions. 


Service holds that clear and irrevocable 
waiver constitutes evidence of intention 
to render gratuitous service. Executor 
will not realize taxable income unless 
there has been prior acceptance or exer- 
cise of dominion and control over 
amounts so waived, and provided relin- 
quishment is binding under state law. 
Service further rules that amount, in 
order not to be taxable, must not con- 
stitute gift for Federal gift tax purposes. 
Rey. Rul. 56-472, I.R.B. 1956-37, p. 9. 


Gift Tax: Gift by non-resident not 
citizen of United States of stock of do- 
mestic corporation not taxable unless he 
is engaged in business in United States. 
Non-resident alien donor not engaged in 
business in United States made gifts of 
stock of domestic corporations. 


Service rules pursuant to Section 2501 
of 1954 Code that such transfers are not 
subject to Federal gift tax. Only trans- 
fers subject to gift tax in these circum- 
stances are real estate or tangible per- 
sonal property situated within the United 
States. Rev. Rul. 56-438, I.R.B. 1956-36, 
p. 16. 


Income Tax: Qualified exempt em- 
ployees’ pension, profit-sharing, or stock 
bonus plan may grant employer status 
of preferred creditor. Provision in em- 
ployees’ pension, stock bonus and profit- 
sharing plan provides that, except as 
respects any indebtedness owing to com- 
pany, interests of participants and their 
beneficiaries under plan are not in any 
way subject to their debts or other obli- 


gations and may not be voluntarily or 
involuntarily sold or transferred. 


Service rules that plan will not fail to 
qualify as exempt trust merely because 
of such provision. Trust funds must be 
used for exclusive benefit of employees 
and none must be diverted to other uses 
prior to satisfaction of all liabilities with 
respect to employees and their benefici- 
aries. Repayment of loan for employee 
is economically to employee’s benefit 
since his liability has been relieved. Fact 
that employer is only one who has this 
right does not alter result of benefit and 
in no way diverts funds. Rev. Rul. 56-432, 
I.R.B. 1956-36, p. 9. 


Income Tax: Distribution payable on 
account of separation from service by 
resident employees’ trust to non-resident 
alien of Canada for services rendered 
outside United States is exempt from tax. 
Resident of Canada had been employed 
by United States corporation, which had 
employees’ trust established in United 
States. He had performed all his services 
for corporation in Canada. Upon his 
death, his beneficiary received lump-sum 
benefit standing to his credit in trust. 


Service holds that under Section 402 
(a)(2) of 1954 Code, such distribution, 
being entitled to capital gain treatment, 
is exempt from Federal income tax by 
United States—Canada Tax Convention. 
Rev. Rul. 56-446, I.R.B. 956-36, p. 24. 








THE HAMMER PLAN 
FOR 
HIGH YIELD LIQUIDATION 
OF ART PROPERTIES 


The Hammer Plan eliminates all 
risks, expenses, and the uncertain- 
ties of revenues. We were the 
liquidating agents for many great 
art and antique collections, includ- 
ing those of William Randolph 
Hearst, Clarence H. Mackay, 
Warner S. McCall, and Irving H. 
Vogel. 


Write for our free brochure on 
the Hammer Plan. 


HAMMER GALLERIES 
51 East 57th Street 
New York 22, N. Y. 
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ACCOUNTING — Court — Allowance 
of Probate Account Until Revoked 
is Conclusive Adjudication as to 
All Issues Which Were or Might 
Have Been Tried 


Massachusetts—Supreme Judicial Court 


Old Colony Trust Co. v. Mabbett, 1956 A.S. 
931. 


Controversy over the allowance of the 
trustee’s tenth to thirteenth accounts 
due to objections raised by a guardian 
ad litem. The first five accounts had been 
adjudicated under G. L. 206, Section 24 
(since repealed — see Newhall, Supple- 
ment, pp. 169 et seq.) and the sixth to 
ninth accounts allowed under the 1938 
statute after notice to all persons inter- 
ested and the appointment of a guardian 
ad litem. 


The first account showed in Schedule 
C the purchase of about $16,000 in rail- 
road bonds of three different railroads 
during 1930. The accounts in controversy 
showed the sales of most of these bonds 
at heavy losses in the years 1940-1942. As 
to the C. & N. W. Railroad the judge 
found that when they were purchased 
the chairman of the directors of the bank 
was a director of the railroad company. 
Accordingly he found that this was im- 
proper and charged the bank with the 
entire loss. He ruled that the allowance 
of the earlier account did not bar this 
because the court was not notified of the 
dual capacity in which the chairman 
acted. 


As to the other two sets of bonds he 
ruled that the allowance of the earlier 








accounts precluded any question as to the 
propriety of the original investments. 
He allowed the 10th and 11th accounts, 
as the sales and losses figured in the 
12th and 13th accounts. 


All the bonds when purchased had 
Moody A ratings. Around 1931-1933, 
however, Moody changed the rating to 
Ba. The judge ruled that the trustee 
should have sold the bonds within thirty 
days after Moody changed the rating to 
Ba. Accordingly as to the other two rail- 
roads he charged the bank with the dif- 
ference between the actual sale price and 
what they could have been sold for at 
the end of said thirty-day period. 


HELD: The decrees allowing the first 
nine accounts until revoked were res 
judicata as to issues which were or might 
have been tried. They were conclusive as 
to the propriety of the original purchase 
of the bonds and their retention during 
the period of the accounts. (See Newhall, 
Supplement, pp. 175 et seq.) By charg- 
ing the trustee with losses which ap- 
peared in the 12th and 13th accounts the 
judge erroneously passed on matters 
previously adjudicated. 


As to the purchase of the C. & N. W. 
Railroad bonds and the failure to sell 
those and other bonds after Moody’s rat- 
ing dropped to Ba, these did not consti- 
tute fraud and there was no manifest 
error in the accounting. Carrying the 
securities in Schedule C at their book 
value was proper trustee accounting. 


On the question whether the trustee in- 
curred liability by retaining the bonds 
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after the period of the eleventh account 
it appeared that the trustee made ad. 
vantageous sales so that its retention of 
the bonds after May 31, 1940, the closing 
date of the 11th account, did not result in 
any loss to the trust. 


CLAIMS — Settlement — Agreement 
Upheld 


Florida—Supreme Court 
Hendrick v. Redfearn, 88 So. 2d 620. 


In 1923 decedent separated from his 
wife and entered into a property settle. 
ment whereby she waived all claim 
against his estate and he, in turn, agreed 
that he would by his last will and testa- 
ment leave one-half of his estate to his 
two children. The wife and one of the 
children predeceased the decedent whose 
will made little or no provision for the 
surviving child and left substantially all 
of the estate to the decedent’s two sis- 
ters. Approximately two months after 
decedent’s death, his son entered into a 
settlement agreement with his two aunts 
who were beneficiaries under the will 
whereby the son relinquished all claim 
against the estate in consideration of the 
payment to himself, free of taxes, of a 
substantial sum of money. 


As part of the settlement agreement, 
the son was appointed administrator 
c.t.a. in Florida and disbursed to him- 
self a part of what he was entitled to 
receive under the settlement agreement. 
Thereafter, the son filed a petition in the 
Probate Court to set aside the settlement 
agreement which had been approved by 
the Probate Court and at the same time 
brought a suit in the Circuit Court to 
enforce the settlement agreement be- 
tween his mother and father’ which 
would have given him one-half of the 
estate. The theory of the latter suit was 
that since the son was entitled under the 
settlement agreement to one-half of de- 
cedent’s estate, no consideration had 
been paid to him for the settlement 
agreement since he was being paid with 
his own money. 


HELD: There were sufficient doubts 
and potentials for litigation in the sit- 
uation existing immediately after the 
decedent’s death to justify a compromise 
and settlement of all the claims and the 
Court would not relieve against the 
settlement agreement. 


CLAIMS — Funeral Bill Must Be 
Itemized 


Maryland—Court of Appeals 

Zito v. Wm. J. Tickner and Sons, 122 A. 24 

481. 

The executors of a decedent’s estate 
appealed from an order of the Orphans 
Court of Baltimore City directing them 
to pay an undertaking firm’s claim of 
$737 for funeral expenses. The question 
at issue was whether or not the under- 
takers could be required to give am 
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itemization of a lump sum charge of 

$477 which covered the cost of the casket 

and some half-dozen other things or ser- 
F vices furnished. The Orphans’ Court took 
‘the view that it had no jurisdiction to 
go into individual items and that its 
function was merely to determine 
jwhether the aggregate charge was ex- 
1 cessive. 

HELD: Reversed and remanded. The 
Orphans’ Court could not reach an in- 
formed decision as to the reasonableness 
of the aggregate amount of the funeral 


“jexpenses without considering evidence 


with regard to the reasonableness of any 
| challenged items which were included in 
»)) naking up the total. Itemization was re- 
} quired. 


30h abated 


CLaims — Time for Filing Exceptions 
Clarified 


Tennessee—Supreme Court 


Needham v. Moore, 292 S.W. 2d 720. 


The administrator of decedent’s estate 
caused publication for creditors to be- 
gin on November 29, 1951. Statutes allow 
creditors nine months from the first pub- 
lication within which to file claims. 
Claimant filed her claim within this time, 
on August 8, 1952. The statutes require 
the probate clerk to notify the admin- 
istrator of the claim within five days, 
and allow thirty days after receipt of 
notice for filing exceptions. Another sec- 
tion, however, provides that the admin- 
istrator may wait thirty days after the 
nine months period for filing claims has 
expired before he pays claims, and that 
any claim may be excepted to within 
that thirty-day period. The administrator 
4 filed his exception in the present case on 
September 29, 1952. The trial court held 
that the exception came too late. The 
Court of Appeals reversed. 





HELD: Court of Appeals affirmed. The 
apparent conflict in the two statutes may 
be resolved. Under the literal terms of 
the first statute, the exceptions in the 
present case were not timely, but the 
Court construes the latter provisions to 
allow thirty days after the ninth month 
for filing exceptions in all cases. Under 
the terms of this section the present ex- 
ceptions were in time. The prior provi- 
sions may allow additional time for ex- 
ceptions in cases where claims are filed 
during the last days of the ninth month. 
They do not curtail the time for excep- 
tions in any case, however, and are 
therefore not in conflict with the latter 
provisions. 


ComMUNITY PROPERTY — Election 
by Surviving Spouse to Take Un- 
der Will 

Texas—Court of Civil Appeals 
Cunningham v. Townsend, 291 S.W. 2d 438. 


A married woman left a will dispos- 
ing of her “entire estate,” stating therein 
that all of such property had been pur- 
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chased by her with her own separate 
funds, except those things which had 
been given to her. Her surviving husband 
was given a life estate with the remain- 
der over to plaintiffs in this action. The 
husband left a will naming defendants 
herein as beneficiaries. Defendants 
claimed that the property named in the 
wife’s will was community property and 
that a one-half interest therein passed 
to them under the husband’s will. 


The court assumed the property dis- 
posed of by the wife’s will to be com- 
munity property and held the wife’s will 
was intended to dispose of the entire 
interest in all property named in it. The 
prime issue then became whether or not 
the husband had elected to take under 
his wife’s will, thus estopping defendants 
from claiming any interest in the prop- 
erty named in such will. 


HELD: The husband accepted the 
benefits granted him under his wife’s 
will and elected to take thereunder. The 
true test of election is whether the al- 
leged benefits granted a person under 
a will are or are not something of which 
he could legally be deprived without his 
consent. Here the life estate in the wife’s 
community one-half interest was such a 
benefit, and the husband’s acceptance of 
it was an election adopting the whole 
contents of the will in so far as it con- 
cerned the husband and it required him 
to renounce every right inconsistent with 
the will. Defendants, beneficiaries under 
his will, were estopped by his election. 


COMPENSATION Attorney Who 
Propounded Rejected Will Entitled 
to Fee 


Florida—Supreme Court 
Williams v. Kane, 88 So. 2d 603. 


HELD: An attorney who drafted a 
will and propounded it for probate is 
entitled to attorney’s fees despite the 
fact that probate of the will was denied 
for lack of testamentary capacity. The 
Court pointed out that under Section 
732.14, F.S.A., recovery of attorney’s 
fees and costs can be sought by an ex- 
ecutor only where it appears that the 
named executor was prima facie justi- 
fied in offering the purported will for 
probate and further that the purported 
instrument must be in proper form. 


COMPENSATION Statute Passed 
after Death Governs Executors’ 
Fees 


California—District Court of Appeal 

Estate of Franklin, 143 A.C.A. 596 (July 30, 

1956). 

Decedent died October 3, 1953. By 
Chapter 174, Statutes of 1955, effective 
September 7, 1955, Section 901 of the 
Probate Code was amended to provide a 
new and somewhat higher schedule of 
executors’ commissions and attorneys’ 
fees applying to estates up to $500,000. 
On the hearing of the executor’s final ac- 


count the Probate Court allowed only the 
fees in effect at the time of the death of 
the decedent. 


HELD: Reversed. The new schedule 
applies. The court in awarding commis- 
sions has no authority to act under any 
statute other than the one in effect at 
the time the commissions are awarded. 


DISTRIBUTION — Stepchildren do not 
Inherit from Stepparent Unless 
Legally Adopted 


Washington—Supreme Court 
In re Smith’s Estate, 149 Wash. Dec. 217. 


Smith bequeathed one dollar to “each 
of my children” (naming five individ- 
uals) and the residue of his estate to his 
wife. Of the “children” named in the 
will, only one was a child of the testa- 
tor, the others being children of the 
wife by a former marriage. He was 
survived only by two stepchildren and a 
child of his son. The trial court ruled 
that the surviving stepchildren had no 
right of inheritance. It ordered one dol- 
lar distributed to each of them pursu- 
ant to the will, and the residue to the 
son’s child. 


HELD: Affirmed. The wife having 
predeceased her husband, the residuary 
bequest lapsed, and there being no fur- 
ther residuary provision, that portion of 
the property passed to his heirs-at-law. 
The statutes of descent and distribution 
provide for inheritance by children and 
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issue, including “lawfully adopted chil- 
dren.” The stepdaughters were not de- 
cedent’s children, nor was there evidence 
of their adoption by him. The adoption 
of an heir is purely statutory, and can 
be accomplished only by strict compli- 
ance with the statute. His only heir-at- 
law was the issue of his deceased child. 
The fact that the decedent raised the 
appellants and designated them as his 
children in his will is insufficient to en- 
title them to inherit as heirs-at-law. 


GIFTs — Request to Bank to Change 
Name on Account is Not Irrevoc- 
able 


Pennsylvania—Supreme Court 


Bell v. Bakerstown Saving and Loan Assn., 
385 Pa. 158. 


In July 1951, decedent sent her pass- 
book to the defendant savings and loan 
association with the written request that 
the account be made out in the names 
of decedent or her niece and requested 
the return of the book to her. She stated 
in the letter that at her death the shares 
of stock would go to the niece. Later 
she again sent the passbook to the asso- 
ciation with the request that it be trans- 
ferred to the names of decedent and her 
sister. The language used was practically 
identical with the first request. In De- 
cember 1951, she wrote to the association 
asking for the return of the book and 
stated that she hoped the account had 
been transferred as requested. 

The passbook was mislaid by the asso- 
ciation and not returned to decedent in 
her lifetime. Decedent died January 
1952. The book was found after her 
death and it appeared that the associa- 
tion had registered it as a joint account 
with right of survivorship. Decedent’s 
will left her estate to her sister and 
named her executrix. Both the niece and 
the sister demanded payment of the 
account. In a declaratory judgment pro- 
ceeding, the lower court found for the 
sister. 
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HELD: Affirmed. This was obviously 
a savings account and not shares of 
stock and is therefore governed by the 
rules relating to bank accounts. Dece- 
dent’s direction in respect to the niece 
did not mention joint account or sur- 
vivorship, the passbook was returned to 
decedent and was never in the niece’s 
possession and there is no evidence that 
the niece was even notified of the trans- 
action. No stock was ever issued as a 
result. These facts do not constitute a 
valid gift to the niece. Decedent thus had 
the right to give the account to her sister 
in her lifetime or by will. 


LIFE TENANT & REMAINDERMAN — 
Apportionment of Stock Dividends 
to Principal and Income 


New Jersey—Superior Court 
In re Wehrhane’s Estate, 124 A. 2d 334. 


During period of administration, trust 
received two dividends. First was de- 
clared August 1, 1951, and second Octo- 
ber 29, 1952. Evidence produced at trial 
established that earnings that went to 
support first stock dividend had origina- 
ted in period from January 1, 1948 to 
June 30, 1951, and that second stock di- 
vidend was paid out of surplus earnings 
originating in period from July 1, 1951] 
to September 30, 1952. Trust had been 
established in 1925. Primary life benefi- 
ciary died on February 20, 1950, with 
trust continuing for benefit of second 
life beneficiary. There was no dispute 
that shares of stock should go to corpus, 
subject to charge in favor of life tenant 
for amount of earnings or income that 
went to purchase dividend issue. Issue 
concerns amount of charge in favor of 
life tenant and whether such resulting 
cash value, payable as income, should 
be apportioned between two life tenan-: 
cies or go to present life tenant entirely. 


HELD: Since earnings that went to 
support stock dividends originated with- 
in period 1948 to 1952, and not from 
surplus net earnings without limitation 
as to time and period, life tenant is en- 
titled to charge upon stock dividend for 
full amount of such earnings. Normally, 
where two life tenancies are concerned, 
such charge is to be apportioned. How- 
ever, here first life tenant had released 
claim on accretion; consequently, full 
charge lay in favor of second life ten- 
ant and no part was to be apportioned 
to corpus. 


LIFE TENANT & REMAINDERMAN — 
Life Estate with Power to Con- 
sume Does Not Permit Sale 


Ohio—Appellate Court 

Kern v. Kern, 100 Ohio App. 327 (motion to 

certify overruled). 

Kern left the residue of his property 
to his widow for life, with power to use 
so much of the corpus “as may be neces- 
sary to care for herself both in health 


and sickness so long as she may live,” 
with remainder to a son and a grand- 
daughter. Even before administration of 
the estate had been completed, the widow 
sold the real property in which her hus- 
band had conducted a sheet metal busi- 
ness with his son, to the son in fee 
simple. Thereafter, the son obtained a 
declaratory judgment quieting title in 
him to the real estate in question. The 
granddaughter, then seventeen, was rep- 
resented by a guardian for the suit. When 
she became 21 the granddaughter filed 
the present action, to vacate the declara- 
tory judgment on ground of fraud. Court 
entered judgment for the defendant. 


HELD: Reversed and remanded. The 
life tenant had the right to use principal 
for support and maintenance if it be- 
came necessary, but the enjoyment is 
personal to the life tenant and excludes 
waste, gift and testamentary disposition. 
The word “necessary” should be liber- 
ally construed, but the question of 
whether it is necessary to sell corpus is 
a factual matter, to be established by 
proper evidence. The plaintiff, by show- 
ing that at the time of the sale the 
widow had assets totalling $20,000 in 
value, established a prima facie case 
showing an error of law in entering the 
declaratory judgment in favor of the 
son. The trial court should have vacated 
the declaratory judgment and permitted 
the granddaughter to file her answer 
therein. 


LIFE TENANT & REMAINDERMAN — 
Trustee Directed to Reserve In- 
come to Meet Future Deficiencies 
in Annuity 


Pennsylvania—Supreme Court 
Smith Estate, 123 A. 2d 623. 


Settlor established a revocable trust 
in which he reserved the income to him- 
self for life and after his death $10,000 
a year was to be paid to his widow out 
of income, the excess income to go to a 
nephew who was to receive the principal 
at the widow’s death or remarriage. 
Settlor died in 1951. The widow peti- 
tioned to have the trustees set aside 
$30,000 out of excess income to insure 
the payment of her annuity in full in 
years when the income might fall below 
$10,000. The lower court authorized the 
trustees to accumulate $15,000 for this 
purpose by setting aside one-half of the 
excess income each year. The nephew 
appealed. 


HELD: Affirmed. The presumption is 
that the settlor in an annuity trust il 
tends the surplus of income in one yeal 
to make up deficiencies in previous year’s. 
Since there was no plain intent to the 
contrary, the widow, being the primary 
object of the settlor’s bounty, is entitled 
to have any arrearages paid out of sub- 
sequent accumulations. This being 8% 
judicious management of the trust re 
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quires the trustees to retain a reasonable 
amount of excess income to meet pos- 
sible deficiencies in the future, without 
violating the statutes against accumula- 
tions. Appellant does not contend that 
the $15,000 fund is excessive. This is 
largely a matter of discretion of the 
lower court. 


PERPETUITIES — Postponement of 
Interests of Legatees Until Distri- 
bution of Estate Did Not Create 
Trust Violating Rule 


California—District Court of Appeal 

Estate of Johnston, 143 A.C.A. 691 (Aug. 1, 

1956). 

Testatrix’ will gave the residue of her 
estate in shares of one-third each to the 
children of her sister Evelyn, of her 
brother James, and her brother William. 
In each case there was a provision that 
if any child died before the testatrix or 
“before the final distribution of my es- 
‘tate, then in that event their respective 
share or shares shall be paid to their 
iawful issue share and share alike.”’ Ap- 
pellant executor contended that the will 
created a trust. 


HELD: (1) No trust was created. If 
a trust had been created it would be 
void as possibly suspending the power 
of alienation for a period longer than 
21 years after some life in being at the 
creation of the interest. 


(2) The compensation of the executor 
and his attorney should be that allowed 
by the 1955 amendment to Section 901 
of the Probate Code effective September 
7, 1955, although decedent died prior to 
that date. 


(3) The California executor is not 
allowed fees on account of real property 
and oil royalties in Texas, these items 
being no part of “the amount of estate 
accounted for by him.” 


PERPETUITIES — Remainder Vested 
in Interest Not Too Remote Al- 
though Possession Postponed In- 
definitely 


Tennessee—Supreme Court 
Sands v. Fly, 292 S.W. 2d 706. 


Testatrix devised certain lands to her 
son for life, then to his children for their 
lives, and upon the death of the last sur- 
viving child to certain individuals and 
charities. The will provided that if her 
son died without surviving children, the 
remaindermen should take immediately. 
Provision was made for children of the 
remaindermen to take if the named re- 
maindermen should predecease the life 
tenants. In will construction proceedings, 
the Chancellor held that the remainder 
interests did not violate the rule against 
perpetuities. 


HELD: Affirmed. All of the remainder- 
Men were in being at the death of testa- 
trix. Their interests vested immediately, 
Subject to divestment as provided in the 
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will. There are no conditions to be met 
before the remainders vest, and the only 
uncertainties are as to the date of pos- 
session. The remaindermen hold fee sim- 
ple title subject to the outstanding life 
estates. 


The Rule is violated only when the 
vesting of estates is postponed beyond the 
period of lives in being plus twenty-one 
years, and not merely when possession 
may be so postponed. If a will is sub- 
ject to two constructions, one of which 
will violate the rule and one of which 
will not, the courts adopt the valid con- 
struction. Further, the courts favor the 
immediate vestiture of estates, and will 
hold a remainder to be contingent only 
when required to do so by the terms of 
the will. 


PowErRs OF APPOINTMENT — Desig- 
nation of Appointee who Prede- 
ceased Life Tenant is Valid 


Connecticut—Supreme Court of Errors 
Bankers Trust Co. v. Variell, 123 A. 2d 874. 


Testator died August 12, 1919, sur- 
vived by his widow and daughter. The 
daughter married Holm in October, 1919. 
She died 1928, without issue, leaving her 
husband who died in 1930. The widow 
died in 1954. 


In the sixth article of his will, testa- 
tor created a trust to pay the income to 
his widow, if living, otherwise to his 
daughter. If his widow remarried, and 
she did, one-half of the income was pay- 
able to his daughter thereafter. The 
seventh article provided that if neither 
widow nor daughter survived the testa- 
tor, or upon the death of the one who 
did survive, the corpus of the trust was 
to be given to the daughter’s issue then 
living. In the eighth article, testator pro- 
vided that if both his wife and his daugh- 
ter predeceased him, or if upon the death 
of the survivor of them there should be 
no living issue of his daughter, legacies 
were to be paid to named beneficiaries. 
This article also provided: 


“If my said daugher shall survive me 
and shall have married but shall leave no 
give, devise 
of the trust 
and corpora- 


issue her surviving, then I 
and hequeath the remainder 
fund ... . to such persons 
tions, and in such shares and proportions 
as she shall by her Last Will and Testa- 
ment appoint; but if she shall make no 
shall never have 
married, or if neither my said wife nor 


such appointment or 
my said daughter nor any issue of my 
said daughter shall survive me, then I do 
give, devise and said 


bequeath all my 


residuary estate. . .” 


Upon her death in 1928, the daughter 
left a will executed on November 20, 
1919, in which she purported to exercise 
the power of appointment as follows: 
“. . . I designate and appoint my hus- 
band, Frits Hoim, as the beneficiary of 
the entire remainder of the Trust 


Fund. . .” His administratrix claimed 
that, by virtue of the exercise of the 
power of appointment, Holm’s estate 
was entitled to the residue. The other 
defendants claimed that the death of 
Holm in 1930, subsequent to the death of 
his wife, but before the death of the 
testator’s widow in 1954, defeated the’ 
exercise of the power of appointment. 


HELD: The power of appointment was 
validly exercised by testator’s daughter 
in favor of her husband and the residue 
of the trust should be distributed to his 
estate. When a power of appointment is 
exercised, the appointment takes effect 
at the death of the donee. While the title 
may come from the donor of the power, 
it nevertheless requires the exercise of 
the power by the donee in his will to 
establish an interest in the appointee. 
The interest of the appointee vests at 
the death of the donee unless an intent 
to the contrary is manifested. Holm’s 
interest in the residue of the trust vest- 
ed, therefore, upon the death of the 
testator’s daughter in 1928, subject, how- 
ever, to the life use of the testator’s wi- 
dow, unless an intent that it be other- 
wise can be found. 


The one contingency which was not 
specifically provided for was the one 
which happened, that is, the death of 
the daughter’s appointee before the ter- 
mination of the trust in favor of the 
testator’s widow. The will does not man- 





* Complete * 


TRUST 
SERVICES 


in the 


Mid-South Area 


Your Inquiries 
Invited 


NATIONAL 





SECOND AT MONROE 
MEMPHIS, TENNESSEE 











981 















ifest an intent that the happening of 
this contingency should defeat the power 
of appointment. 

—Staff Digest 


PowErRS — Limitations — Trustee 
Authorized by Statute to Enter In- 
to Amendment of Lease Extending 
It Beyond Probable Duration of 
Trust 

Minnesota—Supreme Court 
In re Menzel’s Will, 77 N.W. 2d 833. 

Trustee petitioned the district court 
for authority to join in an amendment 
of a 99-year lease of property located in 
the Minneapolis loop on which was 
erected a large office building and in 
which property trustee held an undi- 
vided part interest as an asset of the 
trust estate. The existing lease was ex- 
ecuted in 1906 and provided for an an- 
nual rental of $8,000, which figure was 
considerably less than present rental 
value. The lease contained no provision 
for an adjustment of the rental. The pro- 
posed amendment provided for increases 
of the rental, (from $8,000 to $16,000 
immediately) a 50-year extension, and 
options whereby the lessee could further 
extend the lease and purchase the prop- 
erty. 


The will under which the trust was 
created provided for its termination upon 
the death of the survivor of the two life 
beneficiaries, whose life expectancies 
were each under 13 years. The will gave 
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the trustee “all rights and powers of 
dominion and ownership” with respect to 
the trust estate as the testatrix “could 
or might exercise if living,” but con- 
tained no specific provision empowering 
the trustee to lease beyond the possible 
duration of the trust. The trustee’s peti- 
tion was made under a statute providing 
that the district court may authorize a 
trustee to lease such real property for 
a term exceeding five years if “it is for 
the best interest of the trust estate,” and 
further providing that a lease made pur- 
suant to such authority shall be valid 
against all minors and persons not in be- 
ing interested in the trust. All adult 
beneficiaries, including both life benefi- 
ciaries and both vested remaindermen, 
consented in writing to the proposed 
amendment. 


Objections were raised by the guardian 
ad litem appointed to represent the in- 
terests of the contingent remaindermen, 
who are minor children of the vested re- 
maindermen, and any other persons who 
may now or in the future have an inter- 
est. These objections were: (1) that a 
trustee cannot enter into a lease which 
extends beyond the probable duration of 
the trust; and (2) that the statutes re- 
ferred to above, if interpreted in favor 
of the trustee, are unconstitutional as 
depriving the contingent remaindermen 
from taking the specific property without 
just compensation. The district court 
granted to the trustee’s petition. 


HELD: Affirmed. 


(1) The statute authorizes the ex- 
ecution of a valid lease which would sur- 
vive the termination of the trust, pro- 
vided it is for the best interests of the 
trust estate. Here, under the proposed 
amendment, there would be substantial 
and immediate benefits to both life bene- 
ficiaries and remaindermen. The express 
and implied powers conferred in the will 
do not contravene the authority conferred 
under the statute, and there is no indica- 
tion that the testatrix intended the prop- 
erty to pass to the remaindermen free 
from the incumbrance of a lease contin- 
uing into the future. 


(2) The constitutional objections can- 
not be sustained since due notice was 
given as provided by statute and all in- 
terested parties, including the contingent 
remaindermen, were represented. More- 
over, since the will cannot be construed 
to provide for the preservation of the 
trust corpus in its specific form, the con- 
tingent remaindermen are entitled to no 
more than their respective shares in the 
trust property. 


SPOUSE’S RIGHTS — Possibly Unpro- 
ductive Trust not Illusory — Elec- 
tion Denied 

New York—Court of Appeals 


Matter of Shupack, 1 N.Y. 2d 482; 154 N.Y.S. 
2d 441, modifying Appellate Division decision 
reported in April 1956 TRUSTS AND ESTATES, 
p. 398. 


The testator bequeathed to his wife 
$2,500 and the income for life from a 
trust of % of his residuary estate —ye. 
mainder to his two children. The remain- 
ing thirds of the residue were to be held 
in separate trusts for his two children, 
respectively, during minority with re. 
mainders to the children upon attaining 
majority—in 1957 and 1961, respectively, 
The bulk of the assets consisted of al] 
the stock of a number of corporations 
including some real estate corporations, 
The trustee had broad powers to deal 
with any real estate in the trusts. May 
the wife elect to take her statutory 
share outright? The Surrogate ruled 
that the trustee’s broad powers give it 
plenary managerial control over the real 
estate owned by the corporations and 
that the widow may not elect to take 
her statutory share outright. The Ap- 
pellate Division reversed, holding that 
the children have antagonistic interests 
and will control the corporation when 
they attain age 21; that the power to 
declare dividends is in the directors from 
whom the trustee may not take manager- 
ial control of the corporation; and that 
as the widow’s flow of income depends 
on the declaration of dividends the trust 
is illusory because it is not of substan- 
tial benefit to her. The Court of Appeals 
modified and remitted with directions. 


HELD: The statutory right of election 
was not designed to guarantee any par- 
ticular income or standard of living to 
the surviving spouse. The principal of 
the trust is in the requisite capital 
amount. Although the trustee may not 
exercise plenary managerial contro] and 
the widow’s income may be impaired by 
hostile majority stockholders, the 
of unproductivity results from the char- 
acter of the property and not from any 
attempt by the decedent to deprive the 
widow of her lawful share. The decedent 
did not dump unproductive property on 
the widow and give productive property 
to others—he gave her one-third of all 
his property. A danger of misconduct 
or hostility on the part of the corporate 
directors or trustee does not permit a 
right of election. The court observed that 
the same risk that income would _ not 
flow would be present if the widow were 
awarded her statutory share outright— 
and if she decided to sell out she would 
probably not get a fair price for he 
minority interest. Two judges dissented. 


a 
YISK 


TAXATION — Estate and Inheritance 
—Taxes Computed on Basis of Ab- 
solute Estate 

Oregon—Supreme Court 


Estate cf Bertha F. Comings; 
Stackpole, 62 Ore. Adv. Sh., 1257. 


Unander Vv: 


Bertha F. Comings was a niece of 
Lydia M. Moore who died in 1942, and 


TRUSTS AND EsTaTES 






4 tri. 
> the 





* exp 


7 tha 





int 


in 
du 
$4 






































rom 
ger- 
that 
ends 
rust 
tan- 
eals 


‘tion 
par- 
y to 
1 of 
pital 
not 
and 
d by 
risk 
‘har- 
any 
the 
dent 
y on 
erty 
f all 
duct 
yrate 
it a 
that 
not 
were 
‘ht— 
vould 
her 
nted. 


ance 


Ab- 


ler Vv. 


e of 
and 


ATES 


er Will was probated in Lane County. 
Oregon. The cross-appellant, Helen M. 
"Bagg, was a daughter of Mrs. Moore’s 


“husband. 
4 Mrs. Moore’s Will bequeathed to testa- 


p trix’ niece, Bertha F. Comings, all of 
© the property of the deceased, with the 
p expr ession therein that “upon the death 


Hi of said Bertha F. Comings it is my wish 
‘that all of the properties bequeathed to 


Bi her under this Will and then in her 


" possession and ownership shall descend 
to and become the absolute property of 
5 my step-daughter Helen M. Bagg.” In- 
B heritance taxes were paid to the State 


of Oregon and the legacies to Bertha 
Somings were taxed on the basis that 
| she was the sole devisee and legatee of 
| the estate. 


On her subsequent death, Bertha’s 
vill referred to the property received 
ander her aunt’s will, affixed the value 
therein at $100,000, and bequeathed that 
amount to Helen. References in her will 
indicated some doubt as to whether or 
not such bequest would be subject to 
Federal estate tax and Oregon inheri- 
tance tax and collateral tax, and specific- 
ally provided that the amount of tax 
assessed against it should be paid out 
of such bequest. 


The inclusion of the $100,000 bequest 
increased the Federal estate taxes by 
$27,000. It was the position of the exe- 
cutrix of Bertha’s estate that the amount 





4 of $100,000 should be reduced by the 


amount of the increase in Federal estate 
taxes, the amount of the increase in 
Oregon inheritance tax, and the added 
collateral inheritance tax by reason of 
including said $100,000, which would re- 
duce the actual gift to a net of about 





$47,000. Helen took the position that 
Bertha held the $100,000 as trustee under 
a life tenancy and that there would be 
no liability for basic inheritance taxes 
or collateral taxes to the State of Ore- 
gon or to the United States for estate 
taxes, claiming that all of said taxes 
had been paid during the administration 
of Mrs. Moore’s estate. 


The State Treasurer agreed that the 
$100,000 became a part of Bertha’s es- 
tate, but denied that it was a contingent 
bequest to Helen under Bertha’s will, and 
that no deduction should be taken in 
determining the net value of the estate 
or amount of any bequest. The trial court 
Sustained the position of the executrix. 


HELD: Reversed. Under the will of 
Mrs. Moore there was an absolute be- 
quest to Bertha and not a mere life 
estate. Helen’s contention could not be 
followed as it would result in a deduction 
of United States estate taxes, which was 
not permitted under the Oregon inheri- 
tance tax laws. The computation claimed 
by the State Treasurer was correct, and 
reversed the decision of the trial court. 


OcTroBeR 1956 


WILLs — Construction — Remainder 
Over on Death Without Issue Re- 
ferred to Death in Testator’s Life- 
time 

Missouri—Supreme Court en Banc 
Hereford v. Unknown Heirs, 292 S.W.2d 289. 


The residuary clause of testatrix’ will 
was as follows: 


“Tt is my will & desire, & I hereby give, 
grant, devise & bequeath all the balance 
& remainder of my property & estate of 
every nature & kind whatsoever unto Louis 
V. Bogy & William C. Jamison as joint 
tenants & Trustees, for the Sole, separate 
& exclusive use, benefit & behoof «f Adelle 
Philips my niece, during her natural life, 
and at & after her death, then for the sole, 
separate & exclusive use, benefit & behoof 
of Eulalie Philips only daughter of said 
Adelle Philips & all other children of said 
Adelle Philips, if any should be born 
hereafter. share & share alike, & if the said 
Eulalie Philips & the other children of 
said Adelle Philips, if any there should be, 
shall die, without having married, or with- 
out issue living. then the said property as 
aforesaid, & such portion thereof as shall 
then be on hand, shall go to & vest in 
fee simple in the said Sisters and brother 
of said Adelle Tholozan & their legal 
representatives, according to law, the 
Statutes of descents and distributions.” 


Testatrix was survived by her niece 
Adelle. When the niece died, she in turn 
was survived by her only child, Eulalie, 
who subsequently died, never having 
married and leaving no issue either 
natural or adopted. 


In a suit to construe testatrix’ will, the 
question was whether under the above 
circumstances the brothers and sisters 
of the niece Adelle, named at the end 
of the residuary clause, had any interest 
in the residuary estate. The trial court 
held that Eulalie became vested with a 
fee simple absolute in the property. 


HELD: Affirmed. The language em- 
ployed was sufficient to vest equitable 
title to the remainder in Eulalie. There 
was nothing in the will or surrounding 
circumstances to indicate that testatrix 
intended to have “during her natural 
life” inserted in the devise to Eulalie. 


When real estate is devised in terms 
denoting an intention that the primary 
devisee shall take a fee on the death of 
the testator, coupled with a devise over 
in case of his death without issue, the 
words refer to death without issue dur- 
ing the lifetime of the testator, and the 
primary devisee surviving the testator 
takes an absolute estate in fee simple. 
Accordingly, Eulalie, having survived 
both testatrix and the life tenant Adelle, 
took an indefeasible estate in fee. The 
provisions of the will relating to dis- 
position of the property upon the death 
of Eulalie unmarried or without issue 
was substitutional only and became in- 
effective when Eulalie survived both 
testatrix and the life tenant Adelle. 


WILLs — Construction — Remainder 
to Defunct College Passed to 
Transferee 


Kansas—Supreme Court 
Tretbar v. Aged Ministers Home, 180 Kans. 18. 


Testator died in 1930, leaving the real 
estate in question to his wife for life 
and after her death equally to the Aged 
Ministers Home and Palmer College, and 
their successors and assigns. 


Palmer College suspended operations 
in 1930, but continued its corporate ex- 
istence until 1941 when it filed a peti- 
tion for dissolution. By resolution the 
College had previously transferred its 
properties to Defiance College. 


The widow died in 1949. In 1952, De- 
fiance College conveyed its interest in 
the real estate to plaintiff. It was the 
contention of certain defendants that 
since Palmer College ceased to function 
in 1930, and was dissolved in 1941, it 
terminated its legal existence without 
having made any conveyance of the real 
estate prior to its dissolution, and that 
the legacy lapsed and the property re- 
verted to the testator, then descending 
to his widow and only heir at law, by the 
terms of whose will the property went to 
the Minister’s Home. Defendant State 
of Kansas contended that if the legacy 
lapsed, the property escheated to the 
state. 
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HELD: Title vested in Palmer College 
upon the death of the testator, and it 
transferred title to Defiance College prior 
to its dissolution. The devise to Palmer 
College did not lapse and, as a conse- 
geunce, could not escheat to the State of 
Kansas nor revert to the original grantor 
or his heirs. By the resulting conveyance 
for a valuable consideration from De- 
fiance College to plaintiff, he became the 
owner of the undivided one-half interest 
in the property in question. 


WILLs — Construction — Presump- 
tion Against Partial Intestacy Held 
Effective to Exclude Heirs of Tes- 
tatrix 


Tennessee—Court of Appeals (Western Section) 
Boulton v. Cochran, 292 S.W. 2d 511. 


Testatrix lived alone and had no im- 
mediate family. Her only heirs were cer- 
tain nieces and nephews with whom she 
had associated but little for many years. 
In her will she made many specific be- 
quests to neighbors and friends, and 
among these provisions was the follow- 
ing: “Should any money come in after 
other things taken care of give it to 
Oscar Cochran, also hay and corn if 
any on hand at my death.” This state- 
ment was followed by an expression of 
appreciation for the close friendship of 
the named beneficiary toward testatrix 
for many years. There was no other resi- 
duary provision. After payment of spe- 
cific bequests, the executor had on hand 
substantial funds in the estate. The 
Chancellor held that the quoted lan- 
guage constituted a residuary clause and 
that testatrix was wholly testate. 


HELD: Affirmed. While there is a pre- 
sumption that a testator does not intend 
to exclude his natural heirs, there is also 
a strong presumption that one who makes 
a will does not intend to die partially 
intestate. By the quoted language, testa- 
trix made a full and complete disposition 
of the balance of her estate. 


WILLs — Construction — Widow 
Excluded from Gift to “Heirs by 
the Law of Descent” 


Iilinois—Supreme Court 
Stites v. Gray, 4 Ill. 2d 510. 


The decedent left no issue surviving 
and was survived by his widow and six 
brothers and sisters. Under the Illinois 
law of descent in force at the decedent’s 
death, the widow would have been en- 
titled to one-half the real estate and all 
the personal property. The decedent’s 
will provided a life estate in all his 
property to his widow with provision that 
at her death the real estate should “pass 
by the law of descent.” The disposition 
clause then continued: 


“ 


. It is my desire that the remainder 
after such life estate in my said wife shall 
vest at my death in such persons as would 
be my heirs by the law of descent. This 
applies to the real estate only. The per- 
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sonal property I give to my wife abso- 
lutely to own, use and dispose of as her 


” 


own. 


The widow having died, the heirs of 
the testator’s brothers and sisters brought 
a suit for construction. 


HELD: The decedent’s widow received 
only a life estate in the real estate. Al- 
though a surviving widow is included in 
the technical meaning of the phrase 
“heirs by the law of descent“ it would 
violate the testator’s expressed intention 
to differentiate between real and per- 
sonal property to include the widow in 
the phrase as used in this will. 


WILLS Probate Forfeiture 
Clause Applied Although Will Con- 
test Was Withdrawn 


California—District Court of Appeal 


Estate of Fuller, ag3 A.C.A. 941 (Aug. 15, 
1956). ‘ 





Testatrix’ will contained a severe for. 
feiture clause directed at anyone who 
should “directly or indirectly, contest 


this will or attack, oppose or in any/ 
manner seek to impair or invalidate any f 


provision thereof,” etc. Income from a 
trust was given to a Mrs. McMunn, 


daughter of the decedent. Mrs. McMunn ff 


filed an opposition to probate of the will 
on the ground of unsoundness of mind, 
want of due execution, and undue infiu- 
ence exercised by Mrs. McMunn’s daugh- 
ter. After various preliminary moves, 


Mrs. McMunn dismissed her opposition : 


to the probate. The Superior 


Court 7 


awarded the equitable life estate to Mrs. | 3 


McMunn. 


HELD: Reversed. Commencement of | 
the will contest, even though abandoned | 


before hearing on the merits, constituted 


a contest and subjected Mrs. McMunn to | 


the penalties of the forfeiture clause. 
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Attorneys: This call can save you work ! 


As you know, it takes a lot of time, experi- 
ence and hard work to produce an estate plan. 
It also takes a thorough knowledge of all 
forms of insurance. 


That’s why a Connecticut General representa- 
tive can be of real help in this work. 


He is thoroughly familiar with personal and 
estate insurance, business insurance and pen- 
sion plans. He is also specially trained in 
estate planning . . . knows how to work with 


attorneys, trust officers and accountants. 


Take advantage of his experience and special 
knowledge . . . to serve your clients and save 
you time and work. Give him a call .. . or 
write Connecticut General Life Insurance 
Company, Hartford. 


LIFE... ACCIDENT... HEALTH 
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Connecticut General 





